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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT

MCLEAN COUNTY, ILLINOIS

PEOPLE OF THE
STATE OF ILLINOIS

Plaintiff,
vsS.
JAMES SNOW,

Defendant.

)
)
)
)
)
)
) NO. 99 CF 1016
)
)
)

HEARING ON MOTION TO DISCHARGE ATTORNEYS

AND MOTION TO WITHDRAW

REPORT OF PROCEEDINGS of the hearing before the

Honorable DONALD D. BERNARDI on the 5th day of April, 2001

APPEARANCES:

MR. CHARLES REYNARD,

State's Attorney for McLean County,

MS. TEENA GRIFFIN,

First Assistant State's Attorney,
for the People of the State of Illinois;

MR. G. PATRICK RILEY,
MR. FRANK PICL,

Attorneys at Law,
for the Defendant;

Defendant also present.

40




12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: We will go on the record in

99 CF 1016, People versus James SnNOW. The People appear by

Mr. Reynard and Miss Griffin, the defendant, Mr. Picl and

Mr. Riley. And this is set today for hearing on the

defendant's request to have counsel discharged prior to

post-trial motions and sentencing, to address a number of

issues. And I've tendered copies of Mr. Snow's documents to

everyone, and the typed document that's identified

defendant's response to defense counsel's motion to withdraw

seems to me to be the most appropriate place to start. And
it seems also to me that the best I can tell the Jackson

case that I think Miss Griffin provided for me last time,

131 Illinois Appellate Third 128, discussed the role of

defense counsel.

It states on the last page of that decision that
this is not to say that defense counsel should be able to
undertake lengthy legal argument pertaining to the fact that

his representation as performed conformed to limits of

proper advocacy as delineated by case law. Rather, counsel
may simply answer questions and explain the facts and

circumstances surrounding matters which are alleged by his

client to demonstrate that he was not adequately represented
at trial.

So I guess that's the procedure I'd like to
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follow. But I think I also need either clarification from
Mr. Snow periodically or a response from the State. You

don't have to respond to everything, put if I'm going to go

back and forth, soO that the State can respond if there 1is

anything they want to bring to the court's attention. But

what I would propose to do then is begin with the

typewritten material because the materials contained in the

initial documents Mr. Snow tendered to the court are general

in scope and then the specifics begin with the typed

document.

And the first one was the question over the amount

of time represented to the court in preparation last time

when we had the motion to continue.

And Mr. Snow is

indicating that it was about -- well slightly less than 23

hours, as opposed to the estimate of 80, which was given to

me prior to the commencement of trial when the motion to

contin
ue was made. And attached here somewhere also is a

visitors log from March 20 of 2000 through December 5 of
2000, actually it's not a log

It's a tally of the dates
and the in and out times

So why don't we go first to that
Mr. Ril
ey, do you have any response to those?
MR. RILEY: |
Yeah, I'm assuming that the document
presented is the co
mputer printout
of the jail 1o
g.

THE :
COURT: Well, you know,

I don't know that to
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be honest.

MR. RILEY: I don't know it either, but I'm

assuming that.

THE COURT: How did you -- let me ask Mr. Snow.

How did you get the printout?

THE DEFENDANT: The inmate services went back and

looked in the book.

It's not from the computer. It's from

the actual book that sits on the desk down there.

THE COURT: So you asked for it and they brought

this to you?

THE DEFENDANT: I asked for it, and they tallied

it up.

THE COURT: You asked for all your visits with
either Mr. Riley or Mr. Picl?

THE DEFENDANT: Yes.

THE COURT: Okay.

THE DEFENDANT: From the book,

the log book that
they sign in and sign out of.

THE COURT: Well, what would be the difference

between that and the computer though?

THE DEFENDANT: Well, I don't know if they -- if

th i i
ey enter all the times that they're here into th

e
computer,

THE COURT: Okay. All right.

So that's
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the -- that's th

You know,
times that I left.
approximation.

here, which wouldn

But go ahead.

e reason.

n to argue with that.

MR. RILEY: « I have no reaso

1 signed in myself at times that I came in, the

The time I originally gave was an

It also included the meetings with Jamie up

't get it up to 20 hours, I concede that.

THE COURT: You meah the meetings in court oOr

after court or something?

MR. RILEY: Yeah. I don't think any further

uld have been productive oI would

meetings with Mr. Snow WO

have added anything. Quite frankly, towards the time we

ser to trial the meetings were being more

were coming clo

nonproductive than they were productive.

THE COURT: Okay. And, Mr. Picl, have you had a

chance to look at these ins and_out times and everything?

MR. PICL: 1I've looked at them. In fact, I had

them before this document was put together, and I can report

to the court because I called -- what's her name, Melinda?
THE COURT: Melinda. |
MR. PICL: She checked the computer and the
computer does not accurately reflect what the log reflects
| '
and I think the log book is accurate. I visited with
Mr. Snow in the jail 15 separate times for a total of about

16 hours. And
when the court asked me on the day that
at we
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' didn't have
mmenced trial to estimate my time because I
co
' maybe.
time records with me, I said, well, 30 hours Y
' that's
Certainly no more than 50 hours. And quite honestly,

ime
more time, 15 meetings with Mr. Snow, that's more t

than -- more meetings than I've ever had with any other

client in my career I think. And when you add to each of

those meetings a couple of hours of. drive time from where

I'm located in Peoria, you know, I wasn't intentionally

nisrepresenting what I'd done. What I felt that I had -- I

agree with Mr. Riley. I had gotten to the point where my

meetings with Mr. Snow weren't yielding anything except

complaints about the case, complaints about co-counsel,

complaints about Sorenson. And it seemed to me I was doing
an awful lot of handholding.

I was spending more time answering questions from
my client about whether I believed him or not and repeated

inquiries as to what I thought his chances were. That's a
waste of time,

Now, I would advise the court, and I think
Mr. Riley will back this up

We were in possession of a
detailed out1j

line by Mr. Snow of everything that he thought
about this case,

2 : :
nd I was in Possession of that and working

from it f
or the last Several months that T pre
trial.

I pared for this
me i
an quite honestly I had -- I felt 7T had
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‘ im that I needed to
everything in the way of contact with him

prepare for this trial. And I -- I agree with Mr. Riley.
don't -- spending additional time with Mr. Snow in
retrospect I don't think would have served any purpose. I

mean he and I, the meetings, I asked him for the witnesses.

We went over witness lists. We talked about the witnesses,

what we thought they would say, and that was kind of the

purpose of meetings.

I mean I'm not -- I didn't view my meetings with
Mr. Snow simply to develop a friendship or a bond. That
wasn't my job here. And I met with him 15 times. And like

I say, that's -- that's I think significantly more meetings

than I've probably had ever before with a client in any type
of case.

I combined -- I don't -- I don't sit around and

it's not my practice generally to sit around and just chew
the fat.

I mean when there was something to talk about, we
talked about it.

And then I'd work from the written
materials and the discovery in the case

THE COURT:

Do you have any idea how long that
information description was that Mr

Snow provided to you
about the case?

MR. RILEY:

He provided that t
O us e
Judge, arly on,

at my request,

I think pProbably before Mr. Picl was

I
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even involved in the case.
MR. PICL: Well, that's right. I received it from

or a copy of 1t from Mr. Riley.

MR. RILEY: Again, you're asking me to estimate.

I'm reluctant to do that given the prior performance. I

think it's 12 or 15 pages.

THE COURT: Okay.

MR. PICL:

I think it's longer than that. - The one

I ended up with was like 50 or 60 pages of handwritten notes

by Jamie.

MR. RILEY: I'm referring just to the list of

potential witnesses that Mr. Snow gave me. I also provided

Frank with numerous pages of communication between myself

and Jamie that I've not included when I say that 12 or 15
pages.

THE C : '
OURT: Okay. Anything that the People have

on that issue, the time issue?

MS. GRIF )
| FIN: In terms of eliciting any m
information? e
THE COURT: T mean
4

is there an i
say about that? ything you want to

II

M not requiri
these. N9 you to comment on all

If there j
1s so '
I think . Mething -~ on some of these wj
you're going to b e Witnesses
comment .

I think On the tj
You don't haye SeHiE time thing,;
on't wan

t to.
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e

MS. GRIFFIN: Wwell, I think our positi
that that's not an issue for an ineffective assistance of
counsel claim. Jjust because there is a disparity and that's
really what the allegation here is, 1is there is a disparity

petween what counsel estimated and what the records actually

show they did. This isn't a claim of ineffective. You've

got to show then what's the harm that was done, what's the

impact there. And there has been no supporting evidence or

documentation about that at all.

THE COURT: Okay, yeah, and I —-- we can argue the

merits of these I guess maybe later, but I guess Mr. Snow

ought to understand that this particular issue is in a very,

very peculiar context if you think about it.

This was not a
case where you and your lawyers disagreed. 1It's one where
your lawyers agreed with you to move to continue

So the
notion that they would embellish or intentionally inflat
e

the numb
er of hours that they met with you is contrary t
o}
what they' i
€y re seeking, a motion to continue So it is k
| . 1s kind
of odd in that sense. I mean -
THE DEF :
ENDANT: can I respond to that?

THE COURT: Yeah
14

Sure.
THE DEFENDANT.

g i

t to thej
brou i heir :
ght it to your attenti attention or
on.

The reason,

You know, when




10

i2

13

14

15

16

17

18

19

20

21

22

23

24

I

for
Frank says that ne came up there and he talked to me y
you know 15 times and we went over witnesses and this and
that, I find that to be false. 1 mean the reason —-—

THE COURT: Well, what did you talk about then for

20 hours?

THE DEFENDANT: Well, if you'll notice, you know,

some of those visits are 20 minutes, 30 minutes.

THE COURT: My question to you 1is what did you

talk about.

THE DEFENDANT: A lot of the times they were

talking about Susan's trial, what was going on with her

trial, what was going on with the motion in limine. The

first time Pat ever asked me one thing about witnesses for
this case was on December 5th.

THE COURT: Why would he need to ask you if you

gave him 12 to 15 pages of witnesses?

THE DEFENDANT: I don't know

. I'd like to see
em. I'

d like to
know what -- what witnesses Pat and Frank

implement in my defense

I'd .
‘ really llke to know what ones
the Came up with because I don' ‘
Y | | Nl thlllk, you know,
I —— in -- in m mind u th n
Y they dldn't COme P i any
never came -- and th t i .
at'’

They
S wh
Y I wrote YOou the letter ang
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tried to pring 1t to your attention pecause I nad no clue as

of December 5th what they were going to do. I didn't know

who they had talked to. 1 didn't know who they Wwere going
to call, and that's why I wrote you the letter and if -- if
you check the record, Yyou Know, Frank didn't says well,
naybe 30 hours, but no more than 50. He said a flat out 50.

THE COURT: Well he's now said he's wrond.

THE DEFENDANT: That was at your asking him how

long have you spent with Mr. Snow. He said 50 hours.

THE COURT:

Let's cut to the chase, Mr. Snow.

What do you W

ant me to take from the fact that you have now

identified an error in the hours?

THE DEFENDANT: Obviously when you asked that

question they didn't feel that to tell you the truth, w 11
14 e 4

P Y

hours with me.

THE COURT:
T: They were moving to continue on th
e

That doesn't make sense

21
THE DEFENDANT: No
14

I .
. think that they -- I think

i

didn't look 1i
1
ike they had done .
S anything wrong.

I believe. That's what

50




1 rﬁ THE COURT: Okay.
2 THE DEFENDANT: Yeah, they agreed to the
3 continuance.
4 THE COURT: You and I are not going to resolve
5 that today, what was in the minds of Mr. Riley and Mr. Picl,
6 pecause they've Jjust testified, represented to me contrary
7 to that. So we're not going to be able to resolve that
8 today. All right. Let's -- we need to —- we're going to
9 leave that or we're not going to get through these. SO...
10 MS. GRIFFIN: Your Honor, if I could just clarify
11 something that came to nind when he's saying that about a
12 dispute even in the facts that he just represented.
13 THE COURT: On the number of hours?

; 14 MS. GRIFFIN: No, he just talked about how

15 witnesses and not until December 5th did he even have the

16 first question of what witnesses to call, and I would just

17 point out as the record shows that back in November when we

18 were, I believe it was the 28th, we were set for trial and

19 it got continued until the next date, there was a whole list

20 of witnesses that were added that day at that time and

21 disclosed to the court. So obviously there was a discussion
22 about witnesses before December 5th because they were all

23 brought up to the court's attention and put on a list of

24

witnesses to give the jurors that day
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THE COURT: okay. Well, I'm not -~ if -

worried about matters that are of record I guess, you Kknow.

MS. GRIFFIN: All right.
\>F;/,THE COURT: I think that what we need to resolve
are the matters raised by Mr. Snow that are not more or
less.

Counselors' negligence is general again, and it
seems you get more specific when we get into the next
section. I'm going to skip that because there is not a
specific issue to address there. And, the first part of
counselors' lack of preparation at trial is general as well
until we get down to the -- your 1isting now of the
testimony that was not heard. And the very first one is the
rebuttal of Mr. Martinez. You indicate Hendricks, Foster,
Boyd and Sorenson as potential witnesses that were not he

ard

in order to rebut Martinez. And are you referring in that

to the ID, identification?

THE DEFENDANT: Yeah, yes, sir.

THE COURT: Okay. And Mr. Riley or Mr. Picl,

either one, do you want to respond to those particular

witnesses?

MR. RILEY: 1I'll respond briefly, Judge. I think

with i i
i regard to Billy Hendricks, there was a failure to lay a

specific foundation for one rebuttal statement that could

L

52
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1 have been made, put what it actually was I don't remember.
2 With regard to Mark roster, Jason Boyd, any rebuttal that
e} they might have peen able to provide was purely cumulative.
4 I pelieve that Danny Martinez was ~~
5 THE COURT: Now who was? Boyd would have been
6 cumulative you think?
7 MR. RILEY: I think so. Danny Martinez's story
8 was adequately presented to the jury, including the fact
9 that he viewed a lineup in which the defendant was a
10 participant and could not identify him. It was clear after
11 his testimony that he did not profess to be able to identify
12 Jamie until he met with Assistant State's Attorney Teena
13 Griffin in preparation for his testimony in Susan Claycomb's
| 14 trial. I think the jury was well aware of that. I think
15 anything that these other people could have added would
16 simply have been cumulative and I believe counterproductive.
17 THE COURT: Were both Hendricks and Boyd
18 impeachable? Do you remember?
19 MR. REYNARD: Yes.
20 THE COURT: All right. Well, I'll go to the State
21 on that later.
22 Mr. Picl, on Hendricks, Foster, Boyd and Sorenson?
23 MR. RILEY: I don't specifically recall
B 24 actually -- well,

l )
et me just generally refresh or state
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what I recall of Mr. Martinez. It seems to me that he was

pretty badly damaged by the time we were done with his

cross-examination, and quite honestly, I don't —-— calling

Billy Hendricks, with whom I think we called, and I'm not

sure he added much to our case 1in some other respect. I'm

not certain that these gentlemen would have done much for

us.

I mean Martinez, I mean it's been my practice

developed over many years when you've done damage to a

witness, if you keep pounding away at it, sometimes you end

up pounding yourself in the thumb. I mean, how many

different ways do you need to damage a witness? I thought

Martinez was very badly damaged when he finally left off the

stand. This was the guy who couldn't pick Mr. Snow out of a

lineup a month and a half after he supposedly stared him

right in the face. And then ten years later all of a sudden

he is shown a photo of the same lineup and says oh, yeah,

that's the guy. I don't -- 1 quite honestly don't think

that they would have added anything. I mean that's kind of

my feeling on it.

THE COURT: Well, what about Sorenson and the

photos?

MR. RILEY: Judge, I'm not sure I understand this.
The only photographs that Mr.

Sorenson took were of the room
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i § in which the lineup took place. 1 -- those photos were
2 taken at the request of Steve skelton in Susan Claycomb's
8 trial. Mr. skelton and I poth looked at them. We decided
4 we didn't need them based upon the -- he decided that he
< didn't need them, and I likewise decided that pased upon the
6 description that was given of the room in his trial and that
) same description was given in Jamie's trial.
8 As a matter of fact, I don't think we ever
9 tendered those photographs to the State in discovery, did
10 we?
13 MS. GRIFFIN: (Shakes head.)
=2 THE COURT: What ébout the two referenced in the
' 13 report?
’ 14 MR. RILEY: I believe those are the two pictures
i’ 15 that Mr. Martinez was shown in a photo lineup and said it's
16 one of these two guys, neither of which was Jamie Snow. I
17 believe that from my recollection of numbers. I could be
18 mistaken about the exhibit.
19 THE COURT:

And then Gutierrez saw 6345, which is

e

20 the same one as one of the ones Martinez saw? e
21 MR. RILEY: No.&% —
22 THE DEFENDANT: Yes, that's right.
23 THE COURT: According to the rep?o;t. What about
,P 24 Foster?
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¥§/ MR. RILEY: Again, my impression, Mr. Foster could
testify on two occasions that Martinez had told him he
couldn't identify him and on a second occasion prior to, or

excuse me, prior to the time that Mr. Martinez made the

identification that Jamie Snow wasn't the person. I thought

that that was brought out clearly by other witnesses, and

Mr. Martinez didn't identify him until his meeting with

Miss Griffin.

THE COURT: And what -- I'm going to ask,

Mr. Snow -- is it that Hendricks would have provided in

rebuttal to Martinez?

THE DEFENDANT: Billy Hendricks used to work with

Danny Martinez, and his testimony would have been that and

which it was in Susan's trial. I mean Pat sat there and

watched during Susan's trial I'm believing, Billy Hendricks

testified. I mean Steve Skelton felt that it was important

enough to call him. And his testimony would have been that

when they worked together that Martinez had told him that I

wasn't the person that he'd saw. And for them to come in
here now and say, well, I felt that we had damaged him
enough, I mean that's -- that's -- easy for them to say.

They didn't lay the foundation for them --

THE COURT: Let's get into the argument on it.

You've identified him as a witness for whom Martinez would
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4 that you were not the guy-

1 have sal

2 THE DEFENDANT: Right.

3 THE COURT: okay-

4 THE DEFENDANT: and the sameé thing with Mark

S Foster. 1 mean he told Mark Foster —~

6 THE COURT: 1've got Foster figured out. I just
7 want to make sure the record reflects your concern about

8 Hendricks.

9 All right. Let's go over to the State. Anything
10 on these?
11 MS. GRIFFIN: Your Honor, a5 has just been

12 mentioned and counsel was aware, any question about what

' 13 Billy Hendricks would have said, there is a transcript from

14 his testimony in the Claycomb trial, and I guess 1'd ask to
15 mark that and submit th

at because that is exactly what was

16 out there and what was aware.

and the point that I would

17 make is th

e fact that he was impeached repeatedly during

18 that testimony on both the issue O

£ having that crucial

19 information and his prior ¢

onvictions.

20 THE COURT: Why don't you make it A so we separate
21 it from those at trial. I think we used all numbers
22 (State's Exhibit A was marked for
23 identification by the court reporter.)

24 THE COURT:

Do you want to go ahead and -- well
!

i
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are you satisfied if this is made a part of the record that

it establishes impeachment and that's what you're offering

it for?
MS. GRIFFIN: I believe that's sufficient cause I

don't think there is any dispute that that's an accurate

transcript from the reporter that took it as to that was

what was said.

THE DEFENDANT: Your Honor, can I respond to that?

THE COURT: Whether or not he's impeached,

Mr. Snow, I don't want to get into. I don't want to —-

THE DEFENDANT: That's what I was going to say.

For her to assume that the jury would have felt he was
impeached is total assumption. She doesn't know what the

jury would think as far as his testimony goes whether I was

impeached or not.

THE COURT: What is your presumption -- hold it.
My question is what is your presumption -- hold it, I'm
asking you a question -- that they would take positive to

you the testimony of Hendricks that it impeached Martinez?

I mean you can't stand there and tell me that the opposite

is true. You can't criticize Miss Griffin for not being

able to figure out what the jury would think in the

cross-examination and impeachment of him and then argue to
me that, Judge, they would have found the reverse of that

58



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE DEFENDANT: I'm not saying either way, Your

Honor. 1I'm saying they should have heard it.

THE COURT: That's why I'm not l1istening to those

arguments right now is that's the problem with it is trying

to speculate what the jury would take from your proposition

that it impeaches Martinez and their proposition that the

witness would be neutralized because of the impeachment. So

we can't resolve that today.

THE DEFENDANT: Well, the --— the bottom line is

they could have never been called anyway because they didn't

lay the foundation to -- the pasics to call him 1if they

would have wanted to call him if they wanted to call him.

THE COURT: Bottom line, if it would not have

affected the verdict, it doesn't make any difference.

That's what the law says.

THE DEFENDANT: I pelieve it would have affected

the verdict.

THE COURT: What I decide will determine whether

or not it did for today.

I realize you believe that. I

don't believe you're doing this just to spend some extra

time in the courtroom today. I understand you're serious
about this.

I've read all this, all right. But I don't

want to get into the arguments about -- that's a step beyond

what I want to get through today. I want to get through
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on file. That's why I'm cutting you off.

okay. Bridget Logsdon.

MS. GRIFFIN: 1f I could go pack to the same
issue, I also have & copy of Mr. Foster's transcript of his

testimony of the Cclaycomb trial of his igssues with Danny

Martinez. I'd mark that as B.

THE COURT: All right. Are you going to make that

B?

MS. GRIFFIN: Yes.

THE COURT: Okay. Is that it then, Miss Griffin?
MS. GRIFFIN: Yes. '

THE COURT: All right.

Then let's move to

Logsdon, Bridget Logsdon, potential rebuttal by either Kim

Morris or Julie Knight.

Mr. Ri i
r. Riley, first, I guess, anything on that?
MR. RILEY:

I think the cross exam -- the

cross-—-exami i '
ination impeached her own testimony and
nd anything

else would have been cumulative

I h i
| e n t

Julie Knight?
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testified to? I don't want to put words in your mouth. But

I mean you're telling me it was purely trial strategy that

you didn't call them?

MR. RILEY: I'd have to be honest, Judgely - I don't

[ —

recall what Julie Knight would have said. We didn't see any

//\—/__’_——

need to any additional cumulative to impeach the witness.

THE COURT: Julie Knight testified in Claycomb. I

really don't remember if Morris did.

MS. GRIFFIN: Julie Knight didn't testify about
the issue -- I'm assuming about the issue he's talking

about, which is the conversation. Bridget Logsdon testified

about the conversation.
THE COURT: That's right.

MR. PICL: Is this the one in the tavern

overhearing the wife?

THE COURT: That's right. Now I remember which

one you're talking about. Okay. So both Mr. Snow, Morris

and Knight were parties who may have overheard that and
should have been called to rebut Logsdon?

THE DEFENDANT: Of course.

THE COURT: Anything further on that from either
counsel?
MR. PICL: I'm trying to recall, did we —-- I don't
think we were allowed to call Tammy Snow in surrebuttal. Is
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that correct?

THE COURT: You were not.

MR. PICL: I think she was going to -- I mean we

were going to offer her testimony to contradict Bridget

Logsdon. Logsdon's testimony, as I recall, was overhearing
Tammy Snow, Mr.

Snow's wife, saying that she thought that

Jamie did it. And I mean that's why we were going to offer

Tammy Snow. We weren't allowed too.

THE COURT: And the other two were present at the
time.
THE COURT: Okay. Go ahead.
MS. GRIFFIN: Just to clarify on that, the reason
they didn't call -- get to call her in surrebuttal because

she already addressed that and did testify about that

because I asked her on cross—-examination did you ever make

SR P ==
the statement in the presence of Kim —- excuse me —= Bridget

Logsdqp that Jamle Snow did it, and she denied making that

statement¢\ So that was already out there as evidence. So

she was allowed to testify about they already presented in

evidence then by way of that cross-examination that

contradiction to Bridget Logsdon

THE COURT: Mr. Snow's point is this was C%%g
potentially two other people that would say the same thing?
MS. GRIFFIN: Right.
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ik THE COURT: Okay.

2 THE DEFENDANT: I believe they =~ Don Sorenson OIy
3 yeah, Don gorenson did talk to Kim Morris, and Kim Morris

4 said no, the conversation never took place. So to not call
S them, I don't understand where that trial strategy is. L

6 can't figure that out.

7 THE COURT: Okay. Well hold on. We're not going
8 to get into that at this moment.

9 Then rebuttal of Dawn Roberts is next, and

10 that's Dewey Claycomb, William Morris and Tina Hendricks.

11 So, Mr. Picl?

12 MR. RILEY: I don't recall Dawn Roberts, Judge.

I
13 THE COURT: What would Claycomb, Morris and
, 14 Hendricks would have offered with respect to Dawn?
15 THE DEFENDANT: Well Dewey Claycomb, Dewey
16 Claycomb's testimon

y would have been that during 93 and 94 I

17 lived with him and his wife and, you know, that there
18 were -- there weren't any parties going on at his house, and
19 my friends weren't even allowed in his house at the time.
20 So for Dawn Roberts to testify that all these parties were
21 going on over there and McCown and I was toasting to Bill
22 Little, that's -- and that there was composite drawings on
23 Dewey's kitchen table is false, and he would have testified
) 24 to that.
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Frank, Dbon OI pat, none of them even talke
Dewey. 1 mean how do they know what he's going to testify
to if they don't even talk to the man.

THE COURT: Okay. So Dewey Claycomb would say
that on a particular date in 1993 he knew you were not at a
party where Dawn Roberts overheard this.

THE DEFENDANT: He would have testified when I
1ived in Southgate Estates I lived with him and his wife and
that there were no parties at his house.

THE COURT: How would he know if he wasn't there?

THE DEFENDANT: Because he lived there.

THE COURT: So, a person who lives at a house has

to be present at the house 24 hours a day every day. You're

talking about proving a negative. You're talking about by

calling Dewey Claycomb that you never had a party there He

. .
can't possibly then on cross acknowledge he was present at

his home 24 hours a day every day in the year. So how do

ou avoi ' ' '
y oid the implication or possibility that the party took

place in’h' ]
is absence? I'm just trying to ask that question

THE DEFENDANT: Well
14

I would have to -- I would

have to -- t
o say that when I lived with him I worked

full-time. He worked full-time

THE COURT: Okay

All ri
i e ight. I understand what

How a i
bout Morris and Hendricks, though?
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THE DEFENDANT: Well, Billy Morris's testimony

would have been, you Know, if they had a read and studied

the discovery they would have found, you know, all through

the discovery she was saying that, you know, Billy Morris

was there when -- when I was telling people to get the

composite drawings, and Billy Morris would have testified he

didn't even know Dawn Roberts.

THE COURT: This wouldn't necessarily go to the

toasts statements. You're talking about the composites.

THE DEFENDANT: I'm not sure. I would have to

look back through the discovery. I'm not even -- I think

she would say he was there then. I'm not sure.

THE COURT: What about Tina Hendricks?

THE DEFENDANT: Tina Hendricks, in her grand jury

testimony, she was, Tina Hendricks was the one that told her

that we were toasting to Bill little.

She said who is Bill
Little, who are they toasting to.

She said it's the kigd
that got killed at the Clark gas station.

That's not true,
and Tina testified to that.

MR. PICL: Judge,

it seems to me we Presented
other witnesses who said they didn't occur

| Tammy Snow
denied that they occurred

Mark McCown deniedq
th
occurred. N o

Witnesses.

We cov
€red those basis with Some of our




& THE COURT: Okay. Miss Griffin, anything on that
2 then, on Dawn Roberts?
3 MS. GRIFFIN: I'm really not sure how much you
4 want or what to say at this point except I don't think what
5 he's representing is accurate, and I think the record would
6 show more in terms of what her testimony was because 1 don't
7 pelieve she ever testified that Billy Morris was present
8 during these conversations when these occurrences occurred
9 so he couldn't have then been called to testify since she

10 never acknowledged that he was there.

11 THE COURT: Well, what about Hendricks, though?

10 MS. GRIFFIN: There was a side-bar about this

13 issue because there was a dispute about whether she said it

14 was Tina Hendricks that told her or Tammy Snow that told

15 her, and quite honestly I don't remember now which one is

16 actually correct that she testified to at trial. But I

17 think counsel is correct in that they did have other people,
18 including Tammy Snow and Mr. McCown, testifying about these

19 same incidents and denying that these circumstances existed.
20 THE COURT: Was Hendricks, do you remember if

21 Hendricks or Morris or Claycomb were at all impeachable with

22 prior criminal offenses or anything like that? Doesn't ring

23 a bell?

R 24

MS. GRIFFIN: Well,

I know Billy Morris has got
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1 priors. I don't remember off the top of my head if they're
2 impeachables.

3 THE COURT: Let me go to Jody Winkler, and that's
4 Mary Oyer, Michael Guerry and Mary Burns. Mr. Snow maybe
S you could priefly recite what those people would have

6 offered to rebut Jody Winkler.

7 THE DEFENDANT: I'm really not sure what Mary

8 Burns would have said. I mean that's why I put her on the
9 list. She told me that -- that Jody had told her that he
10 didn't know anything about my case, and some other things

11 that he had said to her. But Pat and Frank or Don never

12 contacted her until the State's Attorney did. Michael

d—i 13 Guerry and Mary Oyer were my roommates that lived with me in

14 Florida that, you know, would have testified to, you know,

15 the lack of any conversations that Jody was saying was

16 taking place down there.

17 THE COURT: And are you —-

18 THE DEFENDANT: And they never even contacted --

19 THE COURT: Let me ask you this. Are you

20 confident that these are persons who are named by other

21 witnesses as being present during the conversations?

22 THE DEFENDANT: Am I confident -- I don't

23 understand what you're saying.

e 24 THE COURT: Well, you know, you're talking about
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now people of fering testimony in the negative again, which
is really of no value to anyone. And by that I mean oyer
and Guerry saying we never saw these group of people
together having a conversation. That's not very helpful
testimony. Are you saying that other witnesses have put

Oyer and Guerry present when these conversations took place

with Jody?
THE DEFENDANT: I'm not sure.

THE COURT: You're not sure about that?

THE DEFENDANT: All I know is that their testimony

would have been that they were there when I found out about
the grand jury meeting and, you knbw, my actions and the

things that, Yyou know, Jody was testifying was taking place

and, you know, their testimony would have been contrary to

what he was saying.

MR. PICL: Judge, again, I think I'd like to point
out the fact that I think we established through perhaps

even his own testimony that Mr. Winkler had a bad drug habit

throughout this entire period of time, and I think it - I

must recall we had one very what I considered to be a very

powerful witness against all of these people, and it was the

defendant himself who testified for almost six hours Quite

honestly, how many times do you need to -- to hit a nail on

the head to make the point. I don't —-- Winkler, as I
{4
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recall, we had some —-— W€ had witnesses who testified that

2 the guy was half out of his mind on dope most of the
3 time -- I'm kind of paraphrasing --— during the time that he
4 allegedly witnessed whatever he witnessed.
9 And Mary Burns, I wouldn't call Mary Burns, I mean
6 she was a disastrous witness for us. She wasn't our
7 witness. The State called her after Mr. Snow identified her
8 to us and neglected to tell us what her damaging testimony
S was going to be. I relied upon what he told me when we put
10 her on the witness list upon what her testimony would be.
11 And it dealt with a contradicting in some fashion Ronnie
12 Wright and his testimony. And as the court will recall,
13 Miss Burns testified about the defendant making statements
14 to her about a dream and things coming to him during the
15

Claycomb trial and talk about going backwards two steps.

I
16

wouldn't put Mary Burns on the stand for any purpose

17 whatsoever not after having heard what I did.

18 THE COURT: So, in other words,

whether she had
19

beneficial information on Jody Winkler,

the negatives were
20

not going to outweigh that.

21

MR. PICL: Exactly.

22

THE DEFENDANT: Your Honor,

I gave Mary Burns
23

A 24

their -- her name to them months before my trial. You know,
that's their job to investigate and talk to the witness.
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They never even talked to her. They had no clue what she

could or could not give.

THE COURT: They didn't call her.

THE DEFENDANT: She was on my list.

THE COURT: No, I'm saying they didn't call her.

THE DEFENDANT: I understand that. I would have

never put her on the list if -- had they of talked to her

and she said I'm going to testify to this and that. They
had her name months before.

THE COURT: You know, Mr. Snow, Yyou have got to

take some responsibility for what you do. If you're going
to give them a name, you are telling them this is a

potential witness in my trial. You can't then turn around

today and complain that they didn't get all the bad stuff

out and that, therefore, they're incompetent.

THE DEFENDANT: They never even talked to her.

THE COURT: You have presented to them a witness.
Now there has

to be some integrity to this process. You

can't stand here and tell me on the one hand it's okay for

you to give them a witness that you say is a witness to help

you in your trial.

They put the person on the list. That

witness ends up getting called by the State, who damages
you, and then you complain of your lawyer to whom you gave

the wi ; .
witness that it's their fault because they didn't
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interview and find st ==

THE DEFENDANT : They didn't even ask her the

questions =7
THE COURT: 1t doesn't make any difference. They
didn't call the witness. The State did.
THE DEFENDANT: I understand that.

THE COURT: You, by your actions, alerted the

State to her presence.

THE DEFENDANT: Is there a reason why they didn't

ask her the gquestions that I put her on the list originally

for?

THE COURT: It was gone, out of the bag. AS soon

as you 1isted them, the State had them. They went ahead and

talked to her, got the damaging information.

THE DEFENDANT: I understand. I want to know the

reason why they didn't ask her the>questions

THE COURT: I'm just telling you there is not much

you could have done about that once you gave it to Mr. Picl

THE DEFENDANT: I understand that.

THE COURT: All right

THE COURT:
T: Then they would have asked the
damaging material.
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THE DEFENDANT: I'm talking about when she was on

the stand, why didn't they ask her the questions for which

she was put on the list.

THE COURT: I remember this.

MR. PICL: After her testimony I wouldn't have

asked her if that's an American flag.

THE COURT: I remember this, and she did not help

Mr. Snow. Okay. Let's move on -- I'm sorry, Miss Griffin,

did you have anything on this? I didn't go to you on

Winkler or --

MS. GRIFFIN: Except I think that what you alluded

to in your questions to the defendant and that is I don't
believe that Jody Winkler ever testified in trial that Mary
Oyer or Mike Guerry were present during any of the
conversations he was testifying about so,

therefore, they

could not have been called to impeach on any of those.

THE COURT: Okay. Well that was the question I
asked, all right.

Then Dan Tanasz would have been impeached,

Mr. Snow, by McCown, Williams and others that Williams had

said were present during the conversation.

So 1is this a
Florida conversation?

THE DEFENDANT: No,

the other two people that Dan

Tanasz said was there when this conversation took place.
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1 THE COURT: Ohy all right. You just don't
2 remember their names?
' 3 THE DEFENDANT : Yeah, I remember their names.

4 THE COURT: Who are they?

5 THE DEFENDANT: Jason St. Pierre and Jason

6 Rambeejis (phonetic).

7 THE COURT: Okay. And these people, all of them,
8 would rebut Tanasz's testimony.

S THE DEFENDANT: He said all four of them was
10 there, and 1 believe all four of them would have said the
11 conversation never took place.

12 THE COURT: Okay. Mr. Riley or Mr. Picl -- this
13 is a Florida conversation now with Tanasz?

14 THE DEFENDANT: Yes.

15 THE COURT: Okay.

16 MR. RILEY:

The last two that Mr. Snow suggests we

1.7 never talked to to the best of my knowledge. We did hire an
18 investigator in Florida to talk with people, and I don't
19 recall that he ever talked with them. It's my recollection
20 that Mr. McCown did rebut Mr. Tanasz testimony.
21 THE COURT: What about Williams, do you know?
22 MR. RILEY: I don't recall, Judge.
23 THE COURT: Mr. Picl?

,ij 24 MR. PICL:

The defendant also rebutted this
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1 testimony. Tanasz Was not a -- as 1 recall we had testimony

2 from at least a couple of witnesses, including the
!’ 3 defendant, saying that this -- this conversations, you know,
4 either didn't happen oI, you know, Dan Tanasz did not
5 escape, in my recollection, I haven't poured over my trial
6 notes, but he didn't escape unscathed at all. - I.don't think
7 any witness in this trial that the State presented did.
8 Again, I, you know, I'm just not as a matter of
9 philosophy, when I feel someone has been damaged and you got
10 an argument to make, that's —-- you move OIl.
11 THE COURT: Okay. Miss Griffin, anything on those
12 witnesses?
13 MS. GRIFFIN: Your Honor, I believe there was
14 testimony from defense witnesses, and my recollection is it
15 was Kevin Schaal specifically, and I'm not sure about Dave
16 Arison, going to contradict these conversations, and, in
17 fact, they did call him and testify about those
18 conversations. And I would point out that Jason St. Pierre
19 was talked to by our investigators, and that information was
20 disclosed in discovery; and contrary to what the defendant
21 says, he did, in fact, verify there were some bits and
. .
22 PleCes of some of the same kinds of information Mr. Tanasz
* - provided in terms of comments by this defendant. So, I
TR 24 don't believe he would say what the defendant is
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representing he would say.

THE COURT: SOy did he end up peing somewhat of

assistance to Mr. Snow and damaging as well? 1Is that what

you're saying?

MS. GRIFFIN: I'm not sure the full extent. He

didn't give the same full extent of conversation, put he did

give parts of that, you know, if we had thought it was worth

flying him back from Florida we would have put him on to

testify. But it wasn't worth flying him back from Florida

to testify. As I recall...
THE COURT: All right. We'll go into Ronnie

Wright, and that's Tony Reynolds and Michael Guerry and Mary

oyer. And, Mr. Snow, they would testify to what with

respect to Wright's testimony?

THE DEFENDANT: I believe Tony Reynolds would have

testified that the conversation that he was having with

Ronnie in the county jail as to why he made the statements
against me. Mary and Mike would have testified that, you

know, they lived with me for a year prior to the grand jury
even meeting, and Ronnie Wright had never been to my house

and that when Ronnie testified that I had told him that the
grand jury was meeting but I wasn't worried about it because

T was going to Ohio to be with my girlfriend because her dad

lived in Ohio and she was already up there,

you know, Mary
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would have testified that that was false. we went to ohio

together. And, you Kknow, it's not know big huge, you know,
none of these witnesses would have been some, you Know,
great huge witness to just completely, just totally, Yyou

know, damage the gtate's -~ the State's case.
For Pat and Frank to come in here and say well we

felt this and we felt that, I mean, their job fisn %t  to

guess. There job is to put on a defense and call the

witnesses. You know, how do they Kknow what the jury is

thinking. There is no way they canl.

MR. PICL: Judge, may I at this time now that he's

mentioned that make a point that I think might provide a

context, at least it does for me, in examining all of these

bits and pieces?

THE COURT: Well, I was going to you next, so do

ahead.

MR. PICL: The defense in this case was an alibi

" . e .

efense We had two alibi witnesses, Mr. Snow and his wife
We presented both of them. There were no other alibi
witnesses out there.

: .
and it was committed by somebody other than Mr. Snow T
. ‘ hose

would have be
en t
he cornerstone witnesses of a basic def
ense

here. We presented those
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Almost all of these witnesses that we decided not
to call for whatever reason simply would go to rebuttal and

to contradict and to impeach. A1l of which, I believe, was

done, if not once, then more than once with respect to all

of these witnesses. Indeed, a lot of them contradicted each

other. And, you know, I -~ quite honestly you reach a

point of diminishing returns, it's been my experience, in

putting on minor players in a —- in a defense. You end up

blowing your toes off. You know, I -- I'm -- you detract

from the jury's ability to focus on the state's case and the

shortcomings with its case.
I felt we put on a strong defense here. We didn't

miss an alibi witness. And we didn't miss any eyewitnesses

to the crime, and that quite honestly some -— Mary Oyer, I

wouldn't have called her for any purpose. She was the

defendant's girlfriend for crying out loud. He lived with

her. What's a jury going to make of that testimony?

Married man with kids in the courtroom and here is his

girlfriend of many years with whom he's living out of state

testifying for him. What's the point of that? We flare the

good parts of our defense when we put on evidence that's not

very persuasive and has a negative connotation to it.

1 .
That's been my experience in the 24 years I do this -- I've

done it.
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THE COURT: go Oyer was an -~
MR. PICL: I wouldn't have put Oyer on for any

reason whatsoever.

THE COURT: all right. Mr. Riley, anythind other

on the witnesses on Ronnie Wright?

MR. RILEY: other than to say he was otherwise

impeached without them.
THE COURT: Miss Griffin.

MS. GRIFFIN: That's correct. In fact, Kevin

Schaal was specifically called to impeach rRonnie Wright on

some of those same issues.

THE COURT: Okay. And, Karen Strongd would be Paul

Hunter and Mark Huffington. Mr. Snow, how would they have

rebutted her?

THE DEFENDANT: She told both of them that she

didn't know anything about the case except for the rumors

that she'd heard. Once again, they never eveh attempted to

contact Paul Hunter. Mark Huffington wasn't on the list

He -- he came to me only after he found out that Karen had

testifi . . .
estified during my trial is when he came forward with hi
is

that he h
ad talked to Karen and that Karen had told him that

didn't know i
anything about the case other than the rumors
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that she had neard. And she didn't understand why that they
were bugging her Or whatever. I'm not sure exactly what he
would have said. But it would have peen along them lines.

THE COURT: okay- And, Mr. Riley or Mr. pPicl, on

that?

MR. PICL: Karen strong didn't testify under that

name . What was her —-— what was her name?
MS. GRIFFIN: Well, it's Ballenger strong.

MR. PICL: Just refreshing my recollection, she

was McCown's former girlfriend?

MR. REYNARD: (Nods.)

MR. PICL: Again, I think we impeached her with

McCown.

THE COURT: Anything -~

MR. PICL: I mean, like I say, 1 haven't gone back

through my trial notes, but Paul Hunter,

I don't remember

peing on —-- I mean I don't remember Paul Hunter. And Mark

Huffington, how were we supposed to use him if he pops up

after she testifies in the trial?

THE 4 i i
COURT: All right. Miss Griffin, anything on

those two?

MS. GRI : ]

FFIN: No, I think the point has been made
on Huffi
ington. That's an after the fact witness and

there -- I \ i
don't think you want me to make the arguments
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1 mean what he says paul Hunter said 1is not

1 here.

2 impeachment of what she said. And, in fact, Mark McCown did

3 testify: and 1 specifically asked him apout the

4 conversations that she said she had with him, and he denied

S having those conversations so that was prought out.

6 THE COURT: Well, okay. 1 do recall that. All

7 right. Steven scheel, Mr. SNnow, would be Steve powell. And

8 what would Steve have presented, Steve powell?

9 THE DEFENDANT: steve Powell would have testified
10 1've never been to a party with him, ever. That's contrary
11 to what Steven Scheel said.

12 THE COURT: Powell would say that you've never
j

been to a party.

14 THE DEFENDANT: Never been to a party with him.
15 THE COURT: With Powell?

16 THE DEFENDANT: With Powell.

17 THE COURT: Okay. Mr. Riley or Mr. Picl, on that?
18 MR. RILEY: I don't have anything to add.

19 MR. PICL:

Scheel was the child molester, wasn't

20 he, convicted child molester, wasn't he?

2] THE COUR! 4 | t h 1 [‘]k l]e lla(i ['_h.at: conv lCthIl I
. . .
:Z:Z don‘ t remem.b i i se .
er lf it was a seXx assault or seX abu
3 I4R |
+ PICL: R
lght. And I qulte honestly i
2 7 lf this

was the party business,

I remember, I don't --

I'm sorry, I
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On

-= er
to tell you the truth. I don't remember I rememb
scheel -- 1 remember arguing that he was completely

. g
untrustworthy, pbut I have to check my notes. I don't think

Scheel got away undamaged.

And Steve Powell, if I'm not mistaken, isn't he

related to Susan?

MS. GRIFFIN: Brother.

THE DEFENDANT: It was a brother.

THE COURT: Brother. Okay. Miss Griffin?

MS. GRIFFIN: Your Honor, first of all, Steve

Powell has got conviction after conviction to be impeached
with and, in fact, is in the Department of Corrections

currently and was in the Department of Corrections at the
time of this trial. So he would have been brought back f
- rom

DOC and would have been testi i
stifying as a convi
nvicted felon and

currently sentenced to th
e Department of
Corrections to 3
Just

4

which we had i
another witness who also said thi
incident occurred o

SO I'm not
sure if that w
" as a
critical or crucial to pe brought .
g out.

THE COURT:

Somewh
ere else j
in he
elaborate more on Palumb oy
0.

Mr. Snow, you

If you ca
n
persons who coulg T remember those
im,

you
€an go ahead ang just tell




___—____—_—___—’——_____—‘_________*____________________________
1 me. I know that it's 1in here because I read it. Who are
2 the persons Yyou wanted to impeach Edward Palumbo?
3 THE DEFENDANT: I don't remember what I put down.
4 THE COURT: All right. Well, you didn't put any
) on the typewritten, put I know you've got Palumbo
6 referenced -~
7 MR. RILEY: It's in the page right next to the
8 description of what a stroke 1is, Judge.
9 THE COURT: The page next to what now?
10 MR. RILEY: The page right before the medical
11 definition of a stroke, the printed page.
12 Actually, it doesn't identify in there, Mr. Snow,
13 names other than impeachment, and if you were referring to
’ 14 Palumbo's prior statements, do you think or were you -—-
15 THE DEFENDANT: Probably.
16 THE COURT: I think that's the gist of what I read
17 in -- in your notes and, Mr. Picl or Mr. Riley, do you have
18 anything with respect to Palumbo?
19 MR. PICL:

I think Palumbo was impeached not only

20 by his convictions but also by I think it was Tammy and

21 susan. This was the encounter in the car and the boom

’

22 poom, gun goes off, boy dead, the showing of the newspa

23 and all this stuff. I think we -- I think we impeach dpe%
- 24 We certainly -- well, we certainly rebutted what he S

[
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testified tO- We impeached him with his priors-
THE COURT: Mr. Or Miss griffin, unless;,
Mr. Riley, you've got something to add to palumbo?
MR. RILEY: Nothing further than that.
THE COURT: Miss griffin, anything?
MS. GRIFFIN: No, I mean I don't think that's

specific enough allegation without some specifics there,

Judge.

THE COURT: All right. Let me go to Hammond .
Hammond, I'm reading now from the handwritten portion of

Mr. Snow, all of Ed's statements should have been used to

impeach him. I asked Pat and Frank to get the security

officer to testify about Centralia. SO what are you talking

about with that, Mr. Snow?

THE DEFENDANT: It's not just the security officer

from.Centralia. I mean the only reason I put Herb Lambert's

name on the list was because he was the only guard that I

could remember that worked at Centralia.

I tried to get him
to get the security officer. I mean he's -- the security

officer is the one that would testify to the movement of

inma i
tes and, you know, the security procedures around

keeping one inmate off the recor

d from another inmate. What

1 . .
was trying to get from him was the fact that, you know
4

the -- i i
the housing units were run at staggered times to
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avoid other inmates from one yard going to the other yard.

They would -- they would call the south houses five or ten

ninutes before they would -- they would call the north and

the east houses. And sO that the south yard would already
be out there and the north yard would already be out, and

then they wo

uld call them in staggered to avoid because they

don't let two thousand inmates out and at the same time just

to go to whatever yard they want to go.

There were precautions and security measures in

place that kept inmates from one housing unit from going to
the other housing unit. And to have the B F I officer come

up and testify, I mean, you know, he testified and the only

reason I put him on the list was because he was the only one

I could remember. And I would like to say that, you know,

during all these supposed visits with my attorneys, I mean
4

you know, they never once even attempted to get a hold of

anybody in Centralia.

THE COURT: Okay. For the purpose of showing you
couldn't have had contact with Hammond?

THE DEFENDANT: Well, not just that,

but I mean,
you know,

Eddie Hammond made the statements in a statement
that, i
you know, me and him and Ed Palumbo were all together
here i i jai

in 91 in the county jail. And I asked them a half a
dozen times.

That'
S why Ken Pacha and Jamie Kessinger and
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Tom Phares I put them on the list because, you know,
’

they're the only ones 1 could think of that could testify of

the records nere in the county jail. We were never

THE COURT: What would you have offered that for?
THE DEFENDANT: Well if they would have asked
Eddie Hammond when was it you say here you and Ed PalumboO

and Jamie and you were together here in the county Jadl and

you were talking about the murder of Bill Little, where were

you at, when he said we were here, there OI whatever, then

he could have had Tom Phares and someone else come in and

testify that we were never together.

THE COURT: You've lost me. I don't remember any

testimony from Ed Hammond.

THE DEFENDANT: That's because they never asked

the questions.

THE COURT: Hold it. You got to stop the

questions and let me finish.

You just answered a question
didn't answer.

THE .
DEFENDANT: It was in his statement.
THE COURT:

Regarding your committing the murder?

THE DEFENDANT: Yeah

THE COURT: i
: Then why didn't the State offer it?
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THE DEFENDANT: Well I would imagine they probably
nd
checked the records and found out that me and Ed Palumbo a

Ed Hammond were never together in the county jail.

THE COURT: Let's presume this conversation took

place, the State did do that, what did you want the defense

to do about that? You didn't want them to call Eddie

Hammond to testify that you confessed to a murder to him in

county jail so you could then impeach him.

THE DEFENDANT: I wanted them to ask him, you say

in your statement here that you and Jamie and Ed Palumbo

were all together here in the county jail. When was that.

And when he says oh, back in 91 we were all together in the

rec room, you know.

THE COURT: But he didn't -- they didn't offer it.

You can't impeach someone unless they've offered it

THE DEFENDANT: Unless they've offered it

THE COURT: Unless somebody has offered.

THE DEFENDANT: Exactly.

THE COURT:

Apparently nobody has offered the
testimony.

Why do you want the testimony that you

supposedl i

P Y confessed to a murder presented to Ed Palumb
?
That's what -- )
THE DEFE :
NDANT: That's not the whole -- that?
how I i s
wanted it Presented, Your Honor

He says that we were

]
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together in the county jail. They think it's funny. But he
says that we were all together in the county jail, and it

never happened.

THE COURT: Oh, you wanted -- all right. Maybe -~
THE DEFENDANT: I just wanted him to be able to

say to the jury look, he just lied to you.

THE COURT: There isn't a judge on the planet who

would let you present evidence that in a pretrial statement

a witness says he was with you at a particular point in time

and you can prove that that's not true, there isn't a judge

on the planet who would let you offer that in evidence

unless that conversa

tion had some connection to the case,

and this conversation did not. You're saying —-—

THE DEFENDANT: It did have it. It did have it.

THE COURT: How did it have a connection to the

case.

THE DEFENDANT: Because Eddie Hammond said in his

statements to the detectives that when we were all in the

county jail together that Ed Palumbo was telling him about

the murder at the Clark gas station

He went on to say that
he thought that Ed Palumbo was involved in it

And that
I -- I told him to be quiet

I put the kabosh to it or
whatever Detective Katz calls it
’

and I wanted it presented

to the jury th
Y at there was -- we have never been together in
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1 the county jail. It was impossible:
2 THE COURT: They didn't xnow —— they didn't know
3 that this conversation took place is my point.

THE DEFENDANT : who didn't?
THE COURT: The jury-. 1f they didn't know the
conversation took place, why do Yyou want €O rebut it? You

see. They do not know that conversation took place- Nobody

presented 1

THE DEFENDANT : Exactly-

10 THE COURT: You surely would not want to present

11 that, which would indicate that you were trying to keep

12 palumbo from talking about a murder that you're charged with
13 committing just to show that that conversation couldn't have
14 taken place.

15 THE DEFENDANT: NO, I just wanted to show that he
16

was lying.

g e THE COURT: Okay.

That's why you can not present
18 witnesses for that purpose. I guess that's what I was
19 getting to you. The law doesn't permit it. That's why I
20 said no one would allow that.

21
THE DEFENDANT: Along those same 1

ines of what the
State presented about the visitin

22

g list for Carroll Whitmer,
23 you know,

4 g y i g i
24

exactly the way it should have been.
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THE COURT: I think you are, but you just don't
understand that the rules wouldn't permit that. I mean I

think you know what you're talking about. You think that

you should be able to present any evidence that would

indicate that in a prior statement some witness lied if you

can do that. And I'm telling you that that's not what the

law permits.

THE DEFENDANT: I would also like to point out as

far as Eddie Hammond goes, I mean Pat and Frank must have

felt that Eddie Hammond was a hugely damaging witness to me.

I mean they stopped the trial, the closing arguments, I mean

they'd already rested their case, and then decided to put

Carroll Landres on as one last witness. So they must have

felt that Carroll Landres or Eddie Hammond was, you know,
just a hugely, more damaging to my case than Danny Martinez.

I mean they must have felt that Carroll Landres

was more of a help to my defense in rebutting Eddie Hammond

than Mark Foster, Billy Hendricks, Jason Boyd or Don

Sorenson with the eyewitness, and I don't understand that

THE COURT: Let's go --

MR. PICL: May I make an observation?

THE COURT: Sure.

MR. PICL: I think what we've just heard from

Mr. Snmow is in part what, as a practice,

-

I try to avoid in
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every trial, trying to fine tune the testimony: trying to

fine tune the evidence through the hoped for testimony of a

.

jail bird, for crying out loud. I can't control people like
Eddie Hammond when 1 put them on the stand. He wasn't our
witness. And to do fishing in the hopes that we can add one
more little tap on the nailhead of credibility for a guy who
we impeached -- good Lord, he's a career criminal, and I'm
sorry, he damaged himself. This is what Mr. Snow throughout

this trial and leading up to this trial seemed to be more

concerned about these little details that turn into land

mind's when you J© fishing. They blow up on you. I mean

for cryind out loud, you can't —-- you can't do that.

That -- that is not the way to present, in my opinion, based

upon 24 years of doing this, a coherent solid defense in a

case like this.

THE COURT: Well, if you would have called

Mr. Hammond to testify to the conversation Mr. Snow just

described to me, this motion would have had some merit

That's all I can say.

MR. RILEY: Judge, I think also, the provision of

Herb Lamb ‘ i
ert's name shows agailn the same thing. We listed

him as i i
a potential witness, and the State immediately called

him to testify that what Mr. Snow was ——

MR. PICL: Hoping for.
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: S
, nifi-testify €O wa
. __ hoping to have

MR. RILEY.

absolutely not true. .
i ' e
THE COURT: all right. I guessS his point 15

i ' ody.
you should have kept digging '£il you found somebody
Miss Griffin?

MS. GRIFFIN: Well, the point has already been

brought out.

He's the one that provided the name, and, in

fact, that testimony contradicted what he said a DOC person

would say. And, in fact, this is a man who 1s an

experienced and is very familiar with Centralia and

testified to the opposite of what defendant wanted him to
say. So I don't know how you can claim there is any error
on that issue.

THE COURT:

Let me skip the sentencing mention in
here because we're not there yet.

Mr. Picl,

But what about either
well,

I guess Mr. Picl, any response to the

1 . ;
allegation of under the influence at a proceeding?
MR. RILEY:

response,

Judge, I'm sure Mr. Picl does hav
but 1°' .

d like to speak to it first.

THE COURT: Go ahead.

MR. RILEY:

including lunch
’
of: the. triay,

impossible.
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MR. PICL: And I will say this, I'm rather amused.

This is the one that gets tossed up in almost every

situation like this,

not just to me put anybody. When this

trial was over, and this case went to the jury, Mr. Riley

and I had dinner, and I had about three O

r four bottles of

beer, no more than that,

and I was exhausted. For a place
to stay, we went over to Jumer's and rented a room, and when

the call came from I don't know whether it was Vince or Bob
concerning a question from the jury, which question turned

out to be I would like to see the distance of two hundred

feet measured to determine how easy it is to identify

someone, I said, Pat, why don't you go. We didn't know what
the question was. But you go.

I've had several beers.

I'm
tired. I don't want to go back to that courthouse

This was a —-- this trial focus wise for me was an
ordeal like all trials.

This was a long trial. I don't go

into courthouses when I've been drinking. I certainly don't
n

go into court. Now the fact of the matter is this

The
next day during lunch with Maureen Kevin I had a couple
bottles of beer with a pizza as I recall, and that's the
extent of the drinking I did during this trial.

So quite honestly, I think that I'd be very much

At no point h i
ave I been in this courtroom during thi
s
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' en drinking-.
ding for any purpose whatsoever having be
proceedl

.

ing back to
And if, 1D fact, they're talking about my not comling
’

] ' wered, as

receive this question from the Juryr which was ans ’
if I'd

1 recall exactly the way it would have been answered 1.E

’

peen here, no, you can't go out and pace off two hundred

feet or you can't have a tape measure, the trial was over

for crying out loud. Quite honestly I don't understand what

this is going to.

THE COURT: All right.

Mr. Snow, 1is it other than

what Mr. Picl just stated? 1In other words, was this after

the trial that you're referring to where he didn't show up?
THE DEFENDANT: I believe so.

THE COURT: Okay.

MR. PICL: And I was right across town.

If that
had been a big deal,

I could have gotten in my car,
certainly wasn't intoxicated,

and I could have driven across
town here.

THE COURT:

Ihe W
n[ there 1ls no one else' Mr. SnO
7

we would
need to hear from with respect to that

You would
acknowledge those are the incid
ence.

THE DEFENDAN
T I won't
Mo acknowledge that,

You
M not really sure *

Your Honor.
THE COURT: Hold on

Not sure ab
out w
THE DEFENDANT- o

I'm no
t sure how much drinking h
e
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THE COURT: When?

THE DEFENDANT : puring the trial.
MR. PICL: I just told you how much.

THE DEFENDANT: I'm sure. It's not like you're

going to admit it, 1 mean, you kKnow.

THE COURT: He just did admit 1t.

THE DEFENDANT: It's not like he's going to admit

he was drinking during the trial.

MR. PICL: Isn't that what we're concerned with?

THE COURT: We are. Let him speak. If you're
telling me that there are other occasions, you need to tell
me now. This is not a hide the ball. You got to tell me

now. And tell me when it was.

THE DEFENDANT: I don't know for sure.

THE COURT: Well, what do you mean you don't know
for sure? What does not know for sure mean?

He was either

impaired or not, and that's the question that you're

d raising
t 4 '
oday You know, I'm telling you right now, I don't
remember an -—
yone any of the attorneys in this case acti
ing
oddly on any parti
cular date Tididn!?
. n't see Mr. Picl
. that

But if
you're -- you can't tell me on th
e one
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on the other hand you're not sure. If those are the only
occasions, that's fine, then the record will reflect that;
and we can make a decision based on it. But if there are

others, you need to tell me.
THE DEFENDANT: Well, I would have to say I guess
those are the only ones that I can —-

THE COURT: All right.

THE DEFENDANT: -— I can say to you right now for

sure.

THE COURT: And the witnesses that he's —-- that

you were referencing are the ones that would be able to

establish what Mr. Picl just told you, is that fair to say?

I mean, they're the same people from the lunch?
THE DEFENDANT: I believe so.
THE COURT: Okay.

MR. PICL: I would like the record to reflect that

after that lunch during the second day of deliberations
was not called upon to do anything except listen to the

verd; .
erdict when it was read, which I think I was able to d
o

several hours after having two bottles of beer

IHE CO 4 i g
y r the j i

MR. P :
ICL: That was the night before

THE COURT: Okay
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MR. PICL: I was here the entire second day-

THE COURT: A1l right. If you just hold on a

3 minute, I want to make sure that the written matters don't
4 include anything that we haven't gone over yet.

5 1 guess there is the allegation, Mr. Riley, that
6 you actually raised inadvertently about having suffered a
7 stroke and that that has affected your ability. So I'm

8 not --

S MR. RILEY: I'll be glad to address that.

10 THE COURT: I don't know how Mr. Snow could, but
11 if you would, 9o I ahead.

12 MR. RILEY: I did suffer a stroke on the early

13

morning hours of January the 1st, 2000. It has affected me

14 to this date in several respects.

The only two of which

15 could have had any influence on this trial are, one, that my
16 voice now plays tricks on me from time to time, and,
17 secondly,

ny handwriting is nowhere near as neat as it used

18 to be.

As a matter of fact, I'm probably the only one that

19 could read it now where I used to be able to write rather

20 well.

21
As a matter of fact, the impairment of my voice

22 was one of the reasons that we chose to have Mr. Picl do all
23

th = st
e cross-examination, although I would have to say that the
24

primary reason for that was that I had seen Mr. Picl work
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l e - think he's better at it
2 cross—examination. 1 quite frankly | l

3 than 1 am. so I told Frank, you're goind to do it all.

4 There is no other respect in which I am impaired py the

5 stroke which I suffered. It couldn't have influenced this

trial in any way.

MR. PICL: I dealt with him a long time in the

. . '
8 context of this case, and I'vVe known him for years: i
9 noticed, I don't think he powls as well as he used to, but I
1o | don't - I at no point during trial did I notice any SOmEReE
11 impairment.
12 THE COURT: Well, this is a tough one, Mr. Snow,
13 unless you've got anything to add.
14 THE DEFENDANT: Like what? I mean I don't
15 understand what you're saying.
16 THE COURT: i i
w74 Th
1s 1s a tough one because I knew
17 about the stroke w
hen I i i
appointed him. I did what anyone
18 would do I think I called
. a 2
3 couple judges and asked of
people I trusted
and asked if Pat is
A okay. I was told
was. That's wh 3 i
Y I just asked you a m
5 SRR oment ago if you hav
Se to add to it ©
22 TH .
23 ® DEFENDANT: I don't re 11
to ] s 4 ha
; add. I'm king Loy Ve anything else
24 OuS as to what pat

and durj
ring the trial - S role Bt
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t whether

THE COURT: The hearingd today 1s no

they're going to get paid X number of dollars and who gets
paid what.
THE DEFENDANT: I understand that.
5 THE COURT: I'm not trying to pe flippant. I'm
hether it

just pointing out to you we're not today deciding W
t Pat or whether it was a

was a good idea for me to appoin

good idea for Mr. Picl to do cross.

THE DEFENDANT: What I'm saying is, is I can't

I have some idea of what

pond to that unless, Yyou know,

10 res

m -— I have no clue as to what his

11 his role was. I mean 1'

12 role was before or after the trial.
13 THE COURT: I think you're wrong about that. I

"t think you need to know his role in order to resolve

14 don

The question that you've raised with respect to

15 that issue.

16 the stroke 1is one that —-

17 THE DEFENDANT: Well, I believe it is an

18 injury -- it is a brain injury, and I don't believe that

18 anyone but a doctor can honestly say for sure. I mean you

ZO i W
4

21 yeah, he’ i
. s fine, but, you know, you're talking about calling

22 judge
ges and people that you trust. I mean if they were

23

& 24

! 14

accurate. B
ut I mean, I don't believe that anyone but
a
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doctor can make that decision as to whether or not it has

impaired him.

MR. PICL: When did Mr.

Snow first find out about
this?

THE DEFENDANT: After he'd been appointed.
MR. PICL: You mean back in March of 2000.

THE DEFENDANT: No,

I think it was later than that
that I found out.

THE COURT: All right.

My question was whether or
not the stroke demonstrated incompetence to Mr. Snow other

than what he has represented.

That's I think what my
question is. And I -- and I realize your answer is I don't
know because you're not a doctor.

But that's

that's the
situation we're all in. Mr.

Riley didn't lose his right to
practice law that day that happened.

He gets to practice as
long as what he does in the courtroom is deemed by his

clients and the judges he practices with to be competent.
And that's the way law is done.

And we decide that by what
we're doing today,

by hearings and trials and things so...
All right.

I do not --

I've waded through now the
rest of this, Mr. Snow,

and it seems to me unless you can
think of an additional issue, your Lypewritten materials and
the other matters we've just raised, at least discussedq all
the of the issues that you had in mind.

Is that not
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correct?

THE DEFENDANT: Yes.

THE COURT: Okay. Wait a minute. Let me make

sure.

THE DEFENDANT: I believe so.

THE COURT: I may have found one more. Just one

second. Okay. There is one more. There is a reference,

and it's in your handwritten materials, the top of which

says rebuttal of Kevin Schaal to repbuttal William Moffitt.
We really haven't discussed him, and it indicates your

requests of counsel to contact a guard from Joliet to rebut
the testimony about the use of phones and mail rules.

THE DEFENDANT: Yeah, that's right.

THE COURT: Okay. And the three free write outs

you mention as well and a request for a mail log.

Okay. Why don't you -- anything on that,

Mr. Riley or Mr. Picl?

MR. RILEY: Other than I think with regard to
material about Joliet, the defendant himself testified as to

what the procedure was there. I'm not sure if there was
anything else or not.

THE COURT: I guess I do remember that. Anything
else on that, Mr. Picl?

MR. PICL: Well, and as I recall we had lined up I
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’ 'd actually
k through gorenson's, 2 fellow -- hl1S son, we
thin

; I think it was
don't recall exactly what happened; but

determined ultimately that there wasn't anybody who could

come down who was an official who could testify about these
things. And Pat's right,inthe defendant, Mr. Snow himself,

testified and I thought quite ably as to what the procedures
were.

And I'll point out something else. Mr. Moffitt,

as I recall, Mr. Moffitt was the guy who claims to have been

bunked with Mr. Snow one night in which period of -- short

period of time Mr. Snow spilled all of his guts about having
committed this crime,

and Mr. Moffitt I think again crossed

paths with him somewhere else, didn't tell anybody about any
of this for a long time. And I think he was impeached in a

number of different ways, certainly impeached by his
convictions.

THE COURT:

He had several as I recall.
Miss Griffin,

anything else on Moffitt?
MS. GRIFFIN:

Your Honor, in addition to the
defendant him F i
self testlfying about the Procedures at Jolj
oliet.

They had Mark
. McCown testify about the procedu
res.
MR, :
PICL: That's what T thought
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they attempted to

MS. GRIFFIN: and had, in fact,
put on & official to testify apout that, I would have —~ the
d have objected as being 2 collateral issue that
bout

state woul
is not subject €O having extrinsic evidence prought up @&
c issue especially when the point to be made,

that specifi
ense counsel

6 the whole reason that came in, was becauseée def
7 was trying to say why didn't you =7 you didn't report Ehis
8 right away after these conversations happened and he

9 acknowledged he didn't report it right away- And it wasn't
10 '£il a couple years later, I meal so. that was all

11 acknowledged.

12 THE COURT: He kind of said he didn't have any

13 ability to report it. 1 think that's what this goesS to,

14 didn't he?
15 MS. GRIFFIN: That's when defense counsel said
16 didn't you have access to the phone, didn't you have abiliity
17 to write.
18 MR. PICL: Talked to guards as I recall.
19 MS. GRIFFIN: I mean SO the point to be made was
20 he didn't report it, and that was already made.
21 THE COURT: I think that arguably falls into the
22 definition of collateral. And I understand, Mr. Snow
23 doesn't understand that nor would he probably agree with
24 that. But that is likely where that would head. But at
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' ' ' ] d
least 1 understand the point he 1S makind with Moffitt an

why he wanted the Joliet people.

%&J There 1is also, Mr. snow, @ couple of others here,
rebuttal impeachment or both Russell Thomas and Mike
Bernardini with grand jury testimony of Thomas. Now what

were you referring to there?

THE DEFENDANT: Rusty Thomas testified in April OE
g1 that the conversations that I had with him were in April

of -- RApril 23rd or I believe it was the 23rd when they were

bringing me pack or when he was interviewing me with Mike

Bernardini that -- that T had made the conversation or the

admissions of that I needed —- I needed him to give me some

assurances and that I wasn't the one who

actually had the

gun and all that. He testified to the

grand jury in 91 that

I made those comments about the Freedom robbery. And

I'm -- you know, he came in here ten years later and said

that I also made the same admissions about the Clark. So
he's -- you know, he was testifying in 91 that I made the
same exact admissions. If you were to read his grand jury

testimony, you would understand what I'm talking about

THE H i
COURT: Okay. But this is the conversation
after you're back from Missouri

THE DEF : i
ENDANT: Right, and in the interview that

they're i
saying that I was talking about the Clark
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THE COURT: okay-

1

2 THE DEFENDANT: He testified shortly after that to
3 the grand Jurys well did Jamie say anythind to you- well he
4 didn't deny it. He said he wanted sOme assurances that he

5 wasn't that -- the one that had the gunl- And he didn't

6 understand how he could be charged with the crime pecause he
7 wasn't the one who actually had the gunl-

8 \y— THE COURT: <o let me understand it. We ha@
S Thomas and Bernardini testify<t9:§g}§m§EEF§meqt. Wwhat

10 you‘f; éaying is tﬁa£rBernardini got 1t right put Thomas

11 testified pefore the grand jury that it was the same

;14

statements were made regarding Freedom not Clark?
13 THE DEFENDANT: Right.
14 THE COURT: Okay.

15 THE DEFENDANT: That's what I believe.

16 THE COURT: All right. Mr. Picl, Mr. Riley?

17 MR. PICL: Judge, as I recall the evidence oOn that
18 point, 1t almost seemed to me as if we were getting to a
point where I felt like I was standing on a shrinking piece
of ice in the middle of the ocean. I got those guys to

ed t i

by the defendant,

et cetera, et cetera, during this
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] what I
jntervievw and this trip pack- That aymed € with
ted here- and 1 wasn't goind to get

really wan
stionind these

professional P
- you know, the last thing I

g to admit to- and 1 ~

goin

6 wanted to do was get -~ develop some sort of extended
1 colloquy about well the defendant askind apout OT admitting
8 involvement in other armed robberies. Wwhat -~ I mean

) That >~ that doesn't serve any pufpose.
10 I mean, it's @ counterbalance; whatever penefit
11 could have been obtained, it was my opinion it was

12 counterbalanced by the damage that we were doing to

13 ourselves by continuing to allow them to talk about Freedom

0il, which we were trying to stay away from at all costs.

THE COURT: I don't think that was mentioned.
MR. PICL: Or other robberies.

THE COURT: Another matter oOr something.

THE DEFENDANT: The other crime.

19 THE COURT: Other crime or something, all right.
Anything to add to that, Mr. Riley?

MR. RILEY: No.

THE COURT: Miss Griffin?

MS. GRIFFIN: Your Honor, I would just point out

and I think A
ink this supports what Mr. Picl just caid is that
7
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in fact, this 1s a situation, as I recall it, where they

did, in fact, subpoena Mister -~ Oof ficer Thomas back for

that purpose. He did, in fact, come pack here and show up

at the appointed time they told him to to offer potential
evidence. They had a conversation with him outside the
courtroomn.

And then decided not to use him, and he was

released from the subpoena at that time. So I think that
supports what Mr. Picl is saying, and, in -fact, after

talking with him and already having the benefit of knowing

how that would add to what his cross—examination was, he
made a tactical decision not to call him.

But I -- I Jjust
think it's important to point out it's not like they Jjust

left him out there and didn't do it.

They, in fact, had

subpoenaed him in advance of trial for that issue and, in
4

fact, spoke with him outside the courtroom and then released

him from that subpoena.

THE COURT: How do you get around the fact that to
do what Mr.

Snow suggests,

though, you would have had to
identify Freedom robbery?

I mean you couldn't have even
Just said another robbery, could you?

Because I mean then
how do you show the confusion?

You have to name Freedom and
establish th : |

at Thomas mistakenly testified to the grand jur

Y

or intentio

nally or whatever you want to call it, lied t
’ (@]

the grand jury, about Mr

Snow's statements on the Freedom
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0il robbery, which actually then implicates him in Freedom

)
in order to show that he's not pelievable about the /;/

statements that you say implicate him on Clark. wi

Again, I mean, if the defense would have pulled
that, I'd start to worry also. I mean that's almost
unimaginable to me that the defense would ever have tried
that. And you did talk to Thomas. Is that right, Mr. Picl?

MR. PICL: He showed Uup. He was Vvery pleasant.
He was in uniform, as I recall, and we sent him away after
talking to him. I mean there comes a point after making a
decision about what 1is the value of what might happen if
everything goes right against the downside of well, this is
pbasically a State witness. Who knows what's going to come
out? And at that point in trial it just wasn't going to add
anything to our presentation.

THE COURT: All right. Well at least I understand

what Mr. Snow is raising.

Mr. Snow, there is also another reference here to

impeaching Mary Burns by Chris Salmon, although I can't tell

from your comments what Chris Salmon would say. Is it

Salmon?

THE DEFENDANT: Salmon.

THE COURT: What would Chris Salmon say-?

THE DEFENDANT: Well, according to him I talked to
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1 him less than a week ago, and his testimony would have been
’ 2 that Mary Burns never told him that. If she would have told
3 him that I had made that admission to her, her testimony was
4 that she told Chris about this conversation; and his
5 testimony would have been had that conversation taken place,
6 had she have told him that, he would have written a report,
7 which he didn't write.
8 THE COURT: What is his position?
9 THE DEFENDANT: He's a correctional officer here
10 in the county jail. And according to him, I mean I talked
11 to him within the last week, and he said he was surprised
12 that he wasn't called.
13 THE COURT: Okay. Anything on that?
14 THE DEFENDANT: He said had the conversation taken
15 place between him and her, his exact words to me within the
16 last week was I would have had to have wrote a report.
17 THE COURT: All right. Anything on that,
18 Mr. Picl, Mr. Riley?
19 MR. PICL: No, I recall that coming up right at
20 the end of the trial I think when the State presented her,
21 and I don't remember right now off the top of my head what
22 we made of it. I didn't contact Officer Salmon.
23 THE COURT: Why would one -- Mary Burns didn't do
( 24 a report, did she?
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THE DEFENDANT: No.
THE COURT: Miss Griffin is shaking her head no.
So we've got -~ we've got one pfficet mentioning this
conversation tO another officer. Mary Burns was impeached
for not having made a report. And you're saying this other

officer would say that if she would have told me this, he

would have made a report.
THE DEFENDANT: Right.

THE COURT: To which I would respond why would one
officer make a report of what another officer said?

Wouldn't that be the obligation of the officer that heard it

from you?

THE DEFENDANT: Not necessarily, I don't think so.

THE COURT: Well, I do. I'm just telling you I

do.

THE DEFENDANT: I'm positive that that's not the

way it's always done.

THE COURT: It would be really a strange policy

within any jail that jailers would make reports based upon
what other officers tell them someone said when it's the

offic initi
er initially who heard that that is obligated to make
that report.

THE DEFENDANT: I agree.

THE -
COURT: And Burns was impeached with that
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pecause I recall she had no report.
THE DEFENDANT : 1 agree with you, put she did make

the statement.

THE COURT: And I understand now why -~

THE DEFENDANT : she told somebody else.

THE COURT: I got you. And I understand why you

would have wanted Salmon for that purpose-.

MR. PICL: Again, I would note that Mr. Snow

himself during his lengthy testimony and detailed testimony,

which I led him through, by the way, 1'd like the record to

again reflect, I think he directly addressed that and simply

denied making the statement to her.

THE DEFENDANT: I'd also ]ike to point out, Your

Honor, that Officer Salmon could have testified to

the -- her reputation for truthfulness and honesty. I mean

that was one tactic that Frank used with every one of his or
not every one of them but quite a few of them, what is their
reputation for truthfulness and honesty; and I think they

would have been surprised had they have asked him those
questions.

MR. PICL:

At that point in the trial I wasn't
going to go fishing.

I mean we'd done enough -- we were

armed with wha
t I thought was good ammunition for closi
argument. o
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was

THE COURT: Mary Burns was right at the end,

she not?

MS. GRIFFIN: of the State.

THE COURT: Yeah, of the State.

Impeachment of Bruce Roland is the last witness I
can find here, Mr. Snow.

THE DEFENDANT: Well, the impeachment of Bruce
Roland was simply that when he made his statement he
originally said that he was transferred to Logan in April,
which is right. I mean his memory was good about him being
transferred to Logan in April, and that it was a couple
months later that he seen me come through Logan. Well,
that's not true. I wasn't even in the Department of

Corrections and eight months later wasn't even in the

Department of Corrections. It wasn't until December. And

by the time he testified in Susan's trial, now all of a

sudden he miraculously knew that it was December. And I

pelieve he should have been impeached, and I think it should

have been asked of him who told him that it was December

Obviously it wasn't him. He didn't know that

himself. I mean,

yeah, I was in Logan for one week in
December. i i s
er But his -- his original statement was that he
had -- h i
e was transferred there in April and then it was

just a -
couple months later that he seen me come through
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there. No, it wasn't a couple months later. 1t was almost

nine months later, and he just miraculously from the time
that he gave his original statement to the detectives
renembered that it was December;, the exact month.

And 1 thought it wass you know it should have
been attenmpted to find out who was telling him that. I mean
cause it's obvious if you study the discovery and the
different statements that peorle make that, you know, they
were being supplied information. and who was supplying it?

THE COURT: Mr. Picl, Mr. Riley?

MR. PICL: Mr. Roland I think was impeached by his

multiple priors and also contradicted by the and rebutted by

the defendant's testimony.

THE COURT: Miss Griffin?

MS. GRIFFIN: It's such a minor point, he

was —-- it would have peen duplicative to or cumulative to go

o . .
n and hammer on this point, and I guess I'm not seeing
4

especially when he didn't testify —-- I guess

THE COURT:
Well, I want to make sure I understand

it, Mr. Snow, Db i
, but you're saying Bruce Roland testified he

S i i - Ol l.(;lIlal
wa 1N Aprll for a few monthS in hiS in an i i

statement a
nd then he testified at trial it was Decemb
er.

And you W i i
ant him lmpeaChed by the faCt that
he h.ad
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everybody: including yourself, and 1 presume ke records at
that penitentiary would establish it was December?

THE DEFENDANT: Yeah.

THE COURT: I don't even think that's impeaching,
pecause it establishes no intent to deceive on the part of
the witness unless Yyou believe, which is, as you've just
stated a noment ago, that someone else put him up to the

December date, and that sadly today is pure speculation.

THE DEFENDANT: True.

THE COURT: Okay. All right. I think that's it

with witnesses and if you'll just give me a minute.

Okay. Is there anything further? I'm telling

you, Mr. Snow, 1 think I've got through all of the witnesses

and the allegations separated from argument, of course, that

you've presented. Do you have anything further?

THE DEFENDANT: No, I don't think so. I mean

1 -- I think it's real easy for Pat and Frank to come in

here after trial and say well I pelieved that impeached them

and I believe that they were this and that. I don't believe
that's their job. There job is to put on a defense. It's
not to say, well, I think, I thought. I mean their job, I
mean they put the people on the list.

I have mean that's
the biggest --

THE COURT:

You're drifting into argument. But
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you need to understand and I hope you can understand

that -- this. That it is not their job to call every
witness you tell them to call, otherwise we don't need

lawyers. And it's not their job to present every theory,

even one they know is not recognized in the law. You're

going to have to just live with that understanding.

Now I'm going to have argument here in a moment

and try to sort out on the standards that T understand to be

exist whether or not the only issue today 1is whether you get
another lawy

er with respect to the post-trial motion, okay?

That's really all we're doing yet today. and I think what I

would like, can we take just five minutes and then just do
argument?

THE COURT REPORTER: Sure.

THE COURT: Let's take a five minute recess. We

haven't stopped since we started. 1 think what we've got to

do is argument. I think I'll tell you frankly I think
Mr.

s S .
now has to explain in a little more detail anything

else h
e wants to tell me regarding his arguments. You don't

need t '
o repeat everything you've got in here because I've
read it. B

ut I'll then hear from defense counsel and the

State on th i
e narrow issue of whether or not new counsel i
. s
appointed,
and I probably will then sadly have to read
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FAX to everybody and get hand delivered to Mr. Snow. I'm

sorry about that, but I do want to read this before I make a

decision. And I want to have the benefit of your argument

before I do that.

So let's just take five minutes, and I'll do it.

(Recess.)

THE COURT: We'll go back on the record in

99 CF 1016, parties appear same as before. I think this is
the procedure I'd like to follow. I'd like to hear any
comments from Mr. Picl or Mr. Riley, Miss Griffin, and I'm
going to let Mr.

Snow add anything or rebut anything at the

end because I don't think it makes -- we're going to be

arguing law pretty much I think now, Mr. Snow. I think it
makes more sense for the attorneys to go first, and I don't,
as I indicated, don't want to go over all of your arguments

in written form. But I want you to have the opportunity to
comment on what they may say. So I will consider the
written arguments as well.

SO Mr. Picl, Mr. Riley, anything you want to say

with respect to the law that relates to the issue Mr. Snow

has raised now that we've been through all the witnesses.

MR. PICL: Judge, we've agreed I think that
Mr. Riley will speak.

THE COURT:

All right. Mr. Riley?
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Judge,

1 MR. RILEY:
2 cases that were previously supplied to the court bY the
3 state at the last hearind when we were here. 1 want €O
4 address the factual pasis just a Litcde bit.
S with regard to the misrepresentation of time to
6 the court, you Kknow, 1'm quite embarrassed apout that by
That was an honest representation when it was made;,

myself.
—— well is driving

8 and when Yyou consider the fact that 1t
9 time to come see him and there were other times that we saw
10 him, I think that that's understandable.
11 Notwithstanding that fact, I don't think any more
12 time with Mr. Snow would have been particularly peneficial,
i3 and he hasn't even alleged what could have been gained by
; 14 more time with him.
15 so far as the rebuttal complaints he makes, I
16 think those have all been covered individually.

17
1 do want to make one comment, Judge. We've been

snow's motion to have us substituted. The

18 here today on Mr.

Picl and I also filed a

19 court will please remember that Mr.

Regardless of how

20 .. .
similar motion to withdraw as counsel

ard to our effectiveness, I would

21 this court rules with reg

but I think there

22 be h
appy to argue the post-trial motion
14

23 has to b
e some S
ort of rapport and team work to present
an

adequate se
ntenci i
ncing hearing, particularly on a case
as
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int
serious aSs this. and 1 would urge the court to appol
' ' d
counsel tO represent him so far as sentencind is concerne

|
|

regardless of the outcome of this case- 1
THE COURT: okay. Miss griffin? |
MS. GRIFFIN: Your Honor, the standard that this

court has to follow pased on the cases 1 previously provided

to the court, which included the Nitz casés the Jackson

case, the Pope case and several others, 18 that if this

court, after conducting the inquiry that we've just been

through here, finds that the claims and allegations lack

merit or pertain to matters of trial stratedy, then no new

counsel need be appointed. And it's only if the allegations

show a possible neglect should new counsel be appointed.

and I submit that our position is that these allegations

that the defendant has put forth in this case do not show

any possible neglect on the part of defense counsel

THE COURT: Well, what does neglect mean do you
think?

MS. G g '
RIFFIN: I think you have to read those two

statements in conjunction with each other

I read that
whole sentence together

If you find that the claim lacks

merit or pertai
P ains to matters and trial strategy then
new

So I
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' e merit to the
k that there has to be, 1 fact, som
thin

there has been
l1legations which would suggest then that
a

neglect.

THE COURT: Okay. Now, that's why T ask the

' ] than
question I'm reading these cases a little differently

se
you are. What is neglect? Does he get a new lawyer becau

they neglected to interview one of these witnesses We talked

v
about earlier, for example? That's neglect. I mean I don't

think that's the standard. I see it differently here.

That's why I'm asking you this question. I mean neglect is

a legal term that goes back to cases 40, 50 years ago that

has a completely different meaning than not calling a

witness, would you not agree?

MS. GRIFFIN: I would agree.

THE COURT: Go ahead. I cut you off,
MS.

go ahead.
GRIFFIN:

That's okay.

My position is that his claims essentially boil
down to two things,

trial
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failed to call witnesses or didn't cross—examine to the
extent that they wanted oI didn't impeach the way —~ fully
as could have been done, the cases all indicate that those
are matters of trial strategy and defense tactics and are

generally not subject to requiring new attorneys or the

ineffective assistance until you get into the whole 1issue of

the gtrickland test.

But the second thing is the -~ the other thing

that his allegations boil down to are inadmissible evidence.

He has, as we've just pointed out, thinks they should have

brought in people or should have done things that, in fact,

the legal system says you can't do. So despite the fact

that he would like to present this evidence, legally you

couldn't have done it even 1f you wanted to on many of these

same issues. SO, therefore,

you can't be ineffective for

not doing something that the law says you can't do

Just going through some examples of that with all

the ones that the court just went through, the issue on the

amount of time the defendant spent with defense counsel
14

spent wi
P with the defendant, I'm not aware of any standard that
is out there that says,

you know, 20 hours isn't enough

between two
counsel to have spent time with this defendant
In fact, .

one of
these cases I read had an issue where the

defendant
was claimi i .
iming ineffective assistance of counsel and
n
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hat

find that that, there wasn't any per Se€ f£indingd then t
that was sufficient 1ack of time to presume 1ack of
preparedness and, therefore: ineffective assistance of

6 counsel.
e that that says

There just isn't a standard 1lik

9
you got to have a certain amount of time,

certain number of

hey are

8
S hours that you spend. 1 mean the fact that t
10 estimates that they made in court without penefit of lookind
11 at their records was different from what the reality 1is- T
12 say so what, SO what. That does not go to ineffective
i3 assistance of counsel, especially when he didn't submit any
14 allegations to say what would have been gained, what would

have been different if they'd spent more time.

15
16 THE COURT: Do you think '
ink we get to that 1issue,
17 though? That' i
2 s
why I interrupted you earlier? I mean, do
18 we get to Stri
rickland in i '
N i an analysis at this stage? We
1
aven't heard post-trial motions.
20
MS. GR :
N IFFIN: That's why it's hard to argue her
because I'm i )
cr i
N ying to argue 1n alternatives because on th
one hand I say i )
y it!
N i s not even sufficient to raise an
meri
o the allegations, but it's h v
s hard not t i
y R o go to Strickland to
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Yy there was a

I'm not sure. Actuall

MS. GRIFFIN:
it was

3
recent 2000 decision py the 111inois Su

preme court.

of 2000. 1 forgot what caseé it is-. I think

in November
f the arguments

it's the Chapman case- And that was one O

t was making becau

r ineffective assi

se the court did do this

the defendan
stance and

8 jnquiry on & pro se motion fo
9 made reference to Strickland. one of the things that the
10 defendmﬁ:argued on appeal was that they were using improper
11 standard. and the court, the Supreme Court, didn't really
r not except in a comment where

say whether that was proper O

12
£ that the court looked or made

they said despite the fac
rickland test that really isn't imp

g )
ortant

14 reference to the St

1 Y .

16 not sure whether by that comment --

17
THE COURT: Doesn't it seem com let i
¥ . pletely illogical
r
e would be two standards? Why would we h
19 lower st o
andard i
- to discharge counsel, appoint new
determine wh e
eth
N er or not counsel was ineffective wh
A when the
22 for that would be to eventuall
Strickland, would it € s
not? i
mean we surely do not hav
e a

23 low
er standard
of i
incompetence prior to sent
entencin
g than w
e

a d[
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y a tough standard for the defendant to get

is admittedl
s to these

an that's what you found curiou

over. put 1 me

m to look at the neglectful languade,

cases. They see
prior to trial;

and then,

whatever that!s supposed to mean,
e assistance at trial 1is strickland,

of course, ijneffectiv

6 and all the cases interpreting that.

7 MS. GRIFFIN: 1In actuality when you look at the

8 fact of what they do to find out whether there is merit to
S the claim they're really doing the strickland test.

10 THE COURT: It's really strickland, isn't it? Do
Al either of you disagree that's where you end up at,

12 Strickland? I can't imagine that the law contemplates it's
13 ecasier to discharge you or anyone else prior to sentencing
14 than after. That just seems to make no sense to me. It

15
seems to me the neglect refers to a conduct which is
SO

6 e . . .

4

17
18 you know, I m
< ay be reading i
g it wrong so i
, all right
19 |
Go ahead, Miss Griffin
20
MS. GRIFFIN:
N f : Well, I guess the bottom line
of -- line of wh
at 1
N I've gathered from these cases i
seems to be a ne |
ed to appoint counsel
N el or that when there

me i

u i
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ts is 1in
.. and I guess O0¢ o= i
i gsgues Out:
all these 15

here is no
' the fact t
es we'Ire in NOW, despite h
i tancC -
the circums | t o
i f we went to the hearind: wha
i
merit, put even o .
pe the P
having that hearind, what would
- e t this point when we just
inted a
] torney appoin
having a new at

; are and
. __ what the allegations
llegation W
went through the a

' ts?
there really 1s nO real dispute about the fac

] es
Assuming it's true, many of what these witness

i when
would have said, you know, about not having been there
1
Jody Winkler made statements, okay, let's assume that's
true. But as we

pointed out, there wasn't any testimony

from Jody Winkler about that.

Oor assuming that, in fact,

they didn't lay a foundation for Martinez, that's been
conceded here.

That wasn't and then explanations for that.

So what are we going to do at a hearing if you did
appoint a counsel that hasn't been accomplished here?

So

the bottom line is you end up where you just said, back to
Strickland.

THE COURT:

The difference is you would have a
lawyer whose job it is to make Mist
er --

to pers
Mr. Picl and My, N uade me that

Riley are j
incompetent f
would pick some, i Or the reasons,

. he
not all of the Teasons Mr




other than in this peculiar situation Mr. gnow himself. But
you're right, when it comes down to the actual analysis, I
don't know that there is much more Wwe can do. I mean I
guess you can contemplate a really bizarre hearing where
that witness [sic] then starts calling Mr. Picl and
questioning nim about all the things we just went through,

but, you know, I don't see that as being contemplated.
8 But I agree with you that if the new lawyer 1is
9 appointed, we would fall back to the same analysis about
10 incompetence that strickland has embodied in it, which is I
11 think what you're saying.
12 MS. GRIFFIN: Right.

13 THE COURT: So you're agreeing with Strickland as

the way that we have to look at this.

14
15 MS. GRIFFIN: (Nods.)
16 THE COURT: Okay. All right. Anything else on
17 that?
18 MS. GRIFFIN: ©Not on that.
19 THE COURT: Okay. Go ahead.
20
N MS. GRIFFIN: I would if I remember where I'm at.
THE COURT: 1I'd like to have Chapman before you

22 ' i
forget. 1I'd like to see that

23
MS. GRIFFIN: i
: I think I was just talking about in

24 terms
of the ti
me, and I was talking about how th
ere is a
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1 disparity in the actual amounts of time done€ and what was
2 said, and MY question was so whati and that led €O that
3 discussion. ’{ﬁﬂ; Ao mits i il w1163
ORZEN ,lch Pg//#ﬁf’i"’b
4 Xégf/ Just going down some of the other points, which I
5 am arguingd are all trial stratedy and tactics, like I
6 jndicated, there was O disputing the fact that a foundation
7 wasn't laid to jmpeach MartineZ, but, again, the explanation
8 peing that, in fact, he was already fully impeached. We
9 presented the testimony from Foster and what Hendricks would
10 be and it == .Y argument would be that they were SO
11 impeached, as was done in the claycomb casey that you can't
12 say that that would have had any impact on this jury that
13 would have resulted in a =~ being a strond probability that
14 the outcome would have been different if that had been
15 presented.

And you can just go on down the line with all

17 th i
ese witnesses, Logsdon, Dawn Roberts, the impeachment

| 4 a
1 i y W
14
accom l‘
P ished. What he's attempting to accomplish was

accomplished by other methods of impe

achment, and those

people were impeached. 2 L/

claims and wo
ul
d ask the court to find that they lack
ack merit
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7

he
pertain to matters of trial stratedy and would ask t

1
2 t deny the motion.
3 THE COURT: well, what about the one issue upon
4 which they acknowledge that they failed to lay a foundation
5 for Hendricks' statement, Martinez statement to Hendricks S©
6 that they couldn't present the reputtal?
7 MS. GRIFFIN: AS I indicated, and if the court has
8 a chance to read the transcript, that's not -~
9 THE COURT: That's ~—~ I got tO read -~
10 MS. GRIFFIN: That's not significant at all.
11 THE COURT: I have got to read the transcript.
12 I'm SOYXIY: okay, fine.
13 Okay. Mr. Snow, anything that you want to say
14 regarding what you've heard in this particular issue, which
15

I realize you've not read maybe all these cases, but...

16 THE DEFENDANT: Well, I would like to say that,

17 you know, for them to say that a

s far as the hours go, I

18 would ask that you read th

e letter that I wrote you and look
19 at the transcripts of what you asked them and what they said
20 |
that day. You know, you asked them how much time have you
21 spent --

22 THE COURT: Okay.

Toward what end,

let's cut to
23

the chase.

W
e all agree the hours were wrongd. What do you
want me to find from that?
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THE DEFENDANT: Well, when you 100k at the fact

2 that there was 50 witnesses that I tendered to them, I think
K that had they had spent more time, there would have been no
4 doubt that I mean there is a clear pattern of the foundation
5 and the witnesses not being called. All the rebuttal
6 witnesses against Danny Martinez, it wasn't —-- it wasn't
7 pecause -- well, they can say Dow it was trial strategy.
8 They couldn't have called them if they wanted to call them.
9 They didn't lay the foundation for Foster, Hendricks, Jason
10 Boyd or Don Sorenson. and if the State says that because
11 Mark Foster didn't take notes while he was talking to Danny
12 Martinez is impeachment of him, I don't -- I don't think
13 that's fair.
| 14 THE COURT: I disagree.
| 15 THE DEFENDANT: I believe that's what she is
16

talking about.

17 THE COURT: I think that is impeachment.

18 THE DEFENDANT: Well, I believe that's something
19 the jury should have heard.

20 THE COURT: I'm not disagreeing with you. I will
21 tell you right now since that trial is over, I think

22 Mr. Foster did not look good on the witness stand having to
23 say that.

2 24

THE DEFENDANT: Well, you know...
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going to

THE COURT: Look at. you and I are not
agree oOn that. Your point is the jury ought to hear that.
1'm just telling you that I pelieve that he was very
cffectively impeached with that. I don't think that goes to
he issue€ today- But go ahead.

the heart of t
THE DEFENDANT:

1 feel that, you know, mMOIe€

time -- 1 can't figure, 1 mean five hours compared to 30. I
heck of a difference in estimate. I mean they

mean that's a
g estimate.

as estimatingd. That's @ pretty bi

say well I w
was on the stand testifying

n estimating that I

Had I bee
0 hours and the Stat

10
e was able to

I was somewhere for 3

; %8 that

d out 1 wasS there for five -~
Let me stop you one secC

umber of hours that

12 fin
ond and make

13 THE COURT:

sure you understand. First of all, the n

14
15 we now agree and you've established that they've spent on
case before that date was with you, that's not the

16 the

number of hours I paid them for.

17
18 THE DEFENDANT: I know that. I know that.
19 :

THE COURT: You're talking like it's 22 hours

20 er] ' '
period in preparation for a murder trial. Nothing could b
e

21 furth
er from the truth, and the payment records will

So, and the gquestion is neglect today of

22 establish that.

23 the case.

2
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34

12

13

14

15

16

17

18

19

20

21

22

23

24

call the rebuttal witnesses against Danny MartineZz. 1 think
it was neglectful to not call the reputtal witnesses against
Karen Ballenger. Ronnie Wright. I mean when he argued to
the jury: his final argument of Ronnie Wwright to the jury
was, well, he's lying because he beat him with a stick
instead of he had a grudge against him, he's lying; and he
told these other inmates and these other people and he's
lying. BY presenting that witness it wouldn't have just
peen well he's 1ying because he beat him with a stick. I

mean it's easy for them to come 1n here now and Say well

that was our trial strategy, Your Honor.

I don't see how that could ever be considered to

be trial strategy, I mean not to put the rebuttal witnesses

on. I mean that's what the whole case was about, was words.

Jamie said this. I mean they don't want to beat the nail.

That's what the State did. The State paraded, you know, 15

people up there to say Jamie told me he did it. Jamie told

me he did it.

THE :
COURT: You need to understand that's not

cumulati j
ative. Now let me just get one thing out of you. You

woul i
d agree that if the law doesn't permit them to put a

witness on
, that they can not be incompetent for not putting
the witne
ss on? You would agree with that principle
’

WO
you not? uid
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%%?Ot be able to be presented.

- F:‘
Ybeen to law school.

THE DEFENDANT : 1 have the gxact == well, yeah, I

guess I would have to.

THE COURT: You would have to agree with that, I
hope sO. Because it has nothing to do with what that

witness says if the law doesn't permit that witness to offer

that testimony.

THE DEFENDANT: But I would ask what witness

exactly are Yyou talking about.

THE COURT: There are numerous ones which have

some legal bar to presenting it and I'm just trying to get

from you an acknowledgment that you would agree that if

there is some legal bar, they can't be incompetent for not

doing it.

Then we've got these other people who are the,
quote ungquote,

trial strategy people, and those are the ones

you disagree on. But you did argue to me today that some

witnesses should be presented to just flat out it would

either be malpractice to present or who under the law would

O e o B, s orees vounaven't
That doesn't -- and I'm not being CS
critical of you with respect to those. You need to
understand that there is all of these matters at play.
"And if it's trial strategy, it can be fairly
considered trial strategy, whether you like it or not, this
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' £ it's not trial stratedy and there 15
motion 18 denied. 1f 1

‘ . t1's another
some concern raised bY not calling people, then 1

lawyer O 100k at. That's all that's goind to»happen.

THE DEFENDANT: Well, 1 would ask that you also

take into consideration the fact that before when you take

into consideration the witnesses about against Danny

Martinez, I would ask that you 100k at the fact that before

trial they were arguing that they wanted an eyewltness

expert to testify about Danny Martinez, to reput Danny

Martinez. I would imagine that that's who they wanted him

to testify to. And, you know, afterwards, that's the first

point in their post-trial motion is the fact that you didn't

let the eyewitness expert come in. so obviously they

believed before trial that that witness needed to be

rebutted. And they believe after that that witness needed

to be rebutted, and I would like to know where is the trial

strategy in not presenting the two coworkers and the private

investigators, regardless of how you felt they looked in

Su i
san Claycomb's trial. I mean, where is the strategy on
not putting them on the stand?

THE COURT:

We could be having the same discussion
had they put them on.

The only difference would be your

criticism of
them for putting on Foster, who looked like
' a
fool in front of the jury
’

an investigator with ten years
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experience who never wrote anything down about his
statements, supposed statements, 1s what you would have

said, and so he looked like a fool. He lost his

credibility, and your effective impeachment of Martinez went

down the drain.

//) THE DEFENDANT: I would have also —-—

'

THE COURT: You need to understand that the

adverse result in this trial places everything into

question. And you also need to understand that presenting

every blessed witness on the list, provided they would have

had some legal basis to testify, and I could have kept some

people out for legal reasons, isn't necessarily the best

strategy either. And, you know,

the other people in this

courtroom other than you are the ones who have been through
hundreds of trials. And you need to understand that that's
what we're judging this against a litfle bit So when

. we

talk s
about a lot of these things, you're sitting there not

knowin
g what they -- what are they talking about. And T
just want
you to under§tand that. Because it's not
and easy for

ou i )
Yy 10 a nutshell today. to follow all this

THE D :
EFENDANT: I do understand that.
THE COURT:

But there is ]
a notion .
Ehewootrts. of cumulative ip

You don't
get to call ei
ght
e pPeople on the same
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THE DEFENDANT: No, Yyou don't. b understand that.

THE COURT: It's not the same as the state calling

ten people who said you made ten statements apout this

nurder. It's not the same.

THE DEFENDANT : I understand. As far as him not

taking the notes, 1 believe that the state never took notes

when Danny Martinez had this miraculous identification of

them eilther.

THE COURT: And that came out that there was no

report made of that.

THE DEFENDANT: Not during my trial it didn't. If

it did, it would have -— it would have helped it ——

THE COURT: It came out -- /L/Cb

THE DEFENDANT: —— shore up the credibility of
Mark Foster.

THE COURT: Okay.

THE DEFENDANT: I mean they didn't take notes
either.

f i i i i f
e,

s .

THE DEFEND .
ANT: When they had him on the st
stand
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im about whether he took notes.
they didn't even ask him
' all
THE COURT: You may be right about that,
r%ght.v
{ . | u
‘\ix THE DEFENDANT: And I believe 1n that case, YO
//\ . . .
know, that his -~ his -- Mark Foster's credibility could
n I

have been, you Know, challenged also by the fact that the

lead investigator on the case didn't take no notes either

when this eyewitness now all of a sudden has this miraculous

identification after ten years in their presence a week 2
after he told Foster it wasn't me.

THE COURT: 1I'll explain this once more to you,

and then we're going off the record.

My only point to you
is simply this.

That for each witness you want the defense
to call there would indeed be impeachment.

I think that's
pretty much what I'm hearing today,

impeachment of that
witness.

And, therefore, you would have been permitted to

legitimately argue, had they called every one of these

bl i i 4 e

because they didn't add enough to be worth
the impeachment.

And so for the reasons you need to
understand for the reasons Mr

e Picl has stated, that's often
W
ltnesses are not called in the matt
er.
Now,

some of them don't fall into th
that you've identified

at category

And 1

m not talking about every
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point out to you that matters

witness:. 1'm just tryind to
of trial stratedy do cut poth ways in that sense and you
could be just as disenchanted with them for having called a
1ot of the people you wanted because of what the State had
did to them on Cross. You can not always presumne Ehe
evidence 18 only going to come in and pe viewed by the jury
in the way Yyou want it to be viewed. and that's what

Mr. Picl said a number of times apout and I'm not going to

take a chance with the State witness to get this little bit

of good stuff out when I don't know what's coming on

redirect or Cross and I guess want you to appreciate that as

opposed to have to agree with me right now about 1it.

We're going to go off the record. T1'11 read these

and by I'm going to guess this afternoon and I hope over the

n , :
oon hour or even 1n the morning I'll have some time to

dictate a resolution because I'll leave this on unless th
e

orde i
r vacates it for next week. Are we not on?

MR. RILEY: Yes, Judge. SEL OrQe
MS. GRIFFIN: Yes By Jeg

- . & f<
THE COURT:

I'm sorry.

M
S. GRIFFIN: Yes, the 12th.

THE COURT:

We have anothen date,

‘ corr
sentencing? S

for

MR. RE
YNARD: Yes, next week.
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Riley-

THE COURT: Go ahead, Mr.
MR. RILEY: Let me indicate Mr. snow's allegations
with regard to preparation for sentencing are absolutely
correct. Wwithin days of the passing of the verdict he began
nd the pantagraph and all

to be interviewed py W J B C a

6 other kinds of people; and 1 haven't seen him since then.
e THE COURT: Why not?
8 MR. RILEY: Because€ 1 feel we had a definite —~ I
9 feel we still have 2 conflict. certainly we had one at that
10 point in time.
11 MR. PICL: 1If we're left on the case, I think
12 we'll need more time to prepare for the sentencing hearing.
13 THE COURT: This 1is what I attempted to avoid last
14 time.
15 MR. RILEY: The reason for setting it so close,
16 Judge, was so that the victim's mother could be present for
17 poth hearings. The victim's mother 1is not present today,
18 and there will be no prejudice to her by continuing it since
19 she didn't come up for it.
20
THE COURT: So are you moving to continue the

22 we don'
n't have to deal with it if it's not denied

23
MR. RILEY:
: You've got our motion to withdraw
as

24 well, J
’ Udge 3 In th
e event that both
of those are deni
enied,

136



10

il

12

A3

14

15

16

17

18

19

20

21

22

23

24

_ tencing-
, inue the sen
we're moving O cont

THE COURT: well, let's S€€ if we can get that
resolved first, and I don't mean intentionally to have
neglected that. But do you have any —~ anything further you
want to say on the motion to withdraw? We ought to hear
that and let M€ resolve that when I do this.

MS. GRIFFIN: Wwell, I think what started my cases
and in presenting this was when W€ started on the motion to

withdraw I pointed out it is not a conflict of interest and

1 think I cited the cases and some of them I think are even

some of these. Just because the defendant makes a claim of

ineffective assistance of counsel 1is not a conflict of

interest.

THE COURT: I agree. But I don't think they're

saying that.

MS. GRIFFIN: That's what they're alleging in the
motion to withdraw.

THE COURT: All right.

I haven't read that today.
Okay.

They are. They are saying that.

MS. GRI H
FFIN: They're saying he's gone on the air

. . '

they're not abl
e Lo communicate very well becaus iE
this bad blood. T

Again i
» there is cases that just cause you

don't have a good ra
pport does not mean that is a conflict
14
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and you're entitled to get off.

I cited cases then, and I

think they're still some within the same batch.

THE COURT: I think that's the law.

MS. GRIFFIN: That's why we went to this stage
because...

THE COURT: Okay. Do you have anything additional

on the motion to withdraw?

MR. RILEY: Other than to say that I believe Jamie
Snow is entitled to lawyers at sentencing that will provide
him with the representation that he beli

eves he deserves,

gquite frankly, I don't think I'm able to give that
right now.

and,

THE COURT:

Well, are you able to give it if he
communicates with you?

I mean that's the question.

MR. RILEY: I suppose so.

THE COURT: Well,

look at -- as the one person in
the room who has been through the Anthony Hall case who

slugged his Judge and lawyer and raised this whole issue
o 4
the d i
efendant himself can not create this so, 1f he chooses

not to communicate with you, and I alluded to this last
time, it's going to be held against him.

MR. RILEY: All right.
THE COURT:

But you two hav
e got to get t
you three. 7 PgsEacT,
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MR. RILEY: 1 agree with that.

THE COURT: You can't neglect him. You've got to

meet with him. But if he's just mad at you and decides,

well, I'm not going to give you my mitigation witnesses,

that's not going to fly because I think Miss Griffin

accurately stated the law. And —- and it's a source of

frustration that this occurs, but lawyers are not required

to like their clients; but they are required to cooperate

sufficiently to represent them. But that's two ways. And

that means Mr. Snow ha

s to provide information as well to

counsel as much as he may dislike it. And like and dislike

is not the issue today.

If I resolve the motion to withdraw in this and

determine new counsel is appointed, we're not going next
week. If I determine new counsel is not appoiﬁted, we've

got to deal with next week.

What's the State's position on that? Do you want
another hearing on that like Monday if I can squeeze it in

on the calendar or what's your pleasure on that?

MR. REYNARD: 1I'll speak to that, Your Honor. And

I think a case might be made for the need for a delay

But
we haven't gotten to that point yet.

We don't know what the
di . .
imensions of the sentencing proceeding actually are

Perha -4
Ps that is traceable to the absence of communication
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between counsel and their client. But I think it's

2 incumbent upon them to demonstrate a need for a continuance
3 before we automatically concede to continuance.
4 I concede that it's conceivable that it might Dbe
5 needed under the circumstances, and we want a durable
6 sentence in this case.
7 THE COURT: All right. Then maybe this is what we
8 ought to do. Rather than let this slide to the time that
) we've got scheduled next week, can you all be here 1:30 on
10 Monday? We just -- I won't start my jury trial 'til after
11 we have a hearing on the sentencing issue. That will
12 either -- that will serve multiple purposes.
13 If we need a new lawyer, whether you want to call
14 up your motion to withdraw being allowed or you being
15 discharged, that will happen and I've got to appoint a new
16 lawyer, get that done that day. Then we are setting
17 sentencing and post-trial over. 1If not, then we need to
18 hear from you on the issues Mr. Reynard just raised. Can
19 both of you do that at that time?
20
K MR. PICL: I can be here, 1:30, Monday.
THE COURT: Mr. Riley?
2z MR. RILEY: Yes.
23
' Ny THE COURT: can all of you-?
MS. GRIFFIN: vYes.
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1'11 be gone -

MR. REYNARD:
THE COURT: you'll pe gone-

MR. REYNARD: That's okay-

THE COURT: Miss Reynard ~~ Miss griffin will

cover; and I will then at least resolve the motion to

6 withdraw and the issue relatind to discharge€ of Mr. Picls

7 Mr. Rileys and we will either be dealind with new counsel

8 and new dates or just new dates on your motion, and we'll

S hear that then.

10 A1l right. We'll set it over '+i1 then.

g | Is there any reason == let me ask all of you this

12 then. 1Is there any reasonl that you need to have my order

13 pefore Monday then?

14 MR. PICL: No.

15 MR. RILEY: No.

16 THE COURT: Probably not, right? All ri

. . | : right. That
just gives me moOre time to review this.

18

~ :
11 right. Monday at 1:30. Thank you

(Which
were all the proceedings had in the

hearin
g of the above cause on said date.)
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